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STATEMENT OF JURISDICTION
This court has jurisdiction of this appeal pursuant to U.C.A. § 78A-4-103(2)(j).
STATEMENT OF ISSUES1
1. Whether the district court correctly granted summary judgment to plaintiff
on the basis that defendants breached their agreement to lease a bottling plant to plaintiff.
Standard of Review: Correctness. Peterson v. Coca-Cola USA, 48 P.3d 941, 944,
1 7 (Utah 2002).
Preservation of Issue: Raised in summary judgment arguments (R. 370, 394)
and decided by the district court in favor of plaintiff (R. 479).
2. Whether the district court properly awarded damages to plaintiff resulting from
defendants' breach of the agreement.
Standard of Review: Correctness. Peterson v. Coca-Cola USA, supra.
Preservation of Issue: Raised in summary judgment arguments (R. 386-92) and
decided in favor of plaintiff (R. 478-79).
3. Whether the district court correctly granted summary judgment to plaintiff on
defendants' breach-of-contract claim regarding plaintiffs advance payments of rent.
Standard of Review: Correctness. Peterson v. Coca-Cola USA, supra.

1

Defendants' Statement of Issues is unduly repetitious and fails to provide
standards of review or citations to the record showing preservation of the issues, as
required by U.R.A.P. 24(a)(5). Defendants' arguments are neither concise nor adequately
supported by legal authority, as required by U.R.A.P. 24(a)(9), and their Addendum does
not contain the lease at issue, or the district court's oral ruling and final judgment, as
required by U.R.A.P. 24(a)(l 1). Accordingly, the court should consider an appropriate
sanction, including an award to plaintiff of attorney fees on appeal. See, e.g., State v.
Smith, 2010 UT App 231, f 3; Burns v. Summerhays, 927 P.2d 197, 199 (Utah App.
1996).

Preservation of Issue: Defendants did not raise this issue in their written
arguments for summary judgment, but raised it for the first time at oral argument.
(Transcript, R. 488, pp. 20-21.) The district court's final summary judgment rejected
defendants' claims and granted plaintiff recovery on the payments at issue. (R. 478-79.)
DETERMINATIVE LEGAL PROVISIONS
None. This case is governed by a written contract, which is set forth verbatim in
the Addendum. (Add. 11, 20.)
STATEMENT OF THE CASE
This is a dispute under a written contract for defendants to lease their bottling
plant to plaintiff. After defendants refused to sign the lease on the agreed terms, plaintiff
commenced this action to recover damages under breach-of-contract and related theories.
(R. 14.)
Defendants filed a motion for summary judgment, arguing that the agreement to
lease is unenforceable because of a mutual mistake in the legal description of the leased
property. (R. 76, 188.) Plaintiff filed a cross-motion for summary judgment,
demonstrating that both parties understood the true extent of the leased property, that the
technical mistake was corrected in the lease, and that the agreement should be enforced
consistent with the parties' intent. (R. 380, 383, 394-402.) Following careful review of
the governing documents and authorities and oral argument on the motions, the district
court denied defendants' motion for summary judgment and granted plaintiffs motion
for summary judgment, awarding plaintiff damages and attorney fees. (R. 479; Hearing
Transcript, R. 488, pp. 83-87, Add. 1, 6.) Defendants filed this appeal. (R. 484.)
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STATEMENT OF FACTS
Defendants have raised no material issues of fact, in the district court or on appeal.
Agreement
On June 4, 2008, the parties signed an Agreement Regarding Park-Ro-She
Bottling Plant ("Agreement") by which defendants agreed to lease to plaintiff a bottling
plant located in Springville City, Utah County. (R. 170, Add. 11.) Under this
Agreement, the parties agreed to sign a written lease, within fifteen days, that "shall
include the specific terms and conditions set forth in this section." {Id. \ 2.) Those terms
included an initial five-year lease period, a graduated monthly rent beginning at $30,000,
percentage rent based on actual revenues, and an option to purchase the Leased Property.
{Id.) The "Leased Property" was described as "Lot 1, Park-Ro-She Subdivision," with
the bottling plant and other buildings located on the property. {Id., \ 1.)
The Agreement also contained an option for plaintiff to purchase two other,
smaller parcels ("Additional Property"), adjacent to the Leased Property, described
respectively as the "House Property" and the "parcel located to the southeast" of the
plant, or the "Southeast Parcel." {Id. \ 6; see Site Maps, R. 126, 360, Add. 26, 68.)
Later that month, at defendants' request, plaintiff loaned defendants $30,000 to
pay the mortgage on the Leased Property. Defendant Blaine Van Patten executed a
promissory note providing that the $30,000 would be treated as advance rent under the
lease, subject to repayment if the lease was not signed. (Affidavit of George A. Hansen,
1ffl 8-11, R. 206-07; June Promissory Note, Add. 69.)

3

Amended Agreement
On June 30, 2008, the parties signed a document titled First Amendment to
Agreement Regarding Park-Ro-She Bottling Plant ("Amended Agreement"), which
reaffirmed and incorporated the Agreement, but extended the deadline for signing a lease
to ten days after Springville City issued a certificate of occupancy for the Leased
Property. (R. 160,ffif2-4, Add. 20.) The Amended Agreement acknowledged plaintiffs
payment of $30,000 as "Advance Rent," and provided that plaintiff would make "an
additional payment of Advance Rent upon the same terms and conditions as the June
payment" after the city issued its certificate of occupancy. (Id., f 7.)
In August of 2008, at defendants' request, plaintiff made a second payment of
advance rent, in the amount of $30,000, again to allow defendants to pay the mortgage on
the Leased Property. Plaintiff made the payment even though it was not yet due under
the terms of the Amended Agreement. (Hansen Aff t.,ffif13-14.)
Sometime during July or August of 2008, defendants' counsel informed plaintiffs
counsel that the Southeast Parcel, originally believed to be adjacent to the Leased
Property, actually fell within the legal description of the Leased Property. Accordingly,
consistent with the parties' original understanding and intent, plaintiffs counsel drafted
the. Lease Agreement to exclude the Southeast Parcel from the legal description of the
Leased Property. (Affidavit of Read R. Hellewell, ^ 6-10, R. 211-13; Hansen Aff t., ffif
5-7.)

4

Lease Agreement
On or about August 12, 2008, plaintiff delivered to defendants the Lease
Agreement With Option to Purchase ("Lease Agreement"), which contained the terms set
forth in the Amended Agreement and expressly excluded the Southeast Parcel from the
description of the Leased Property, consistent with the parties' original intent. (Hansen
Aff t., 1f 15; Hellewell Aff t., 110; Lease Agreement, R. 151, Add. 26; see Exhibits A, B,
and D, showing exclusion of Southeast Parcel from legal description of the Leased
Property, Add. 39-42.)
On September 29, 2008, Springville City issued a permanent Certificate of
Occupancy for the bottling plant (R. 90), triggering the ten-day deadline in the Amended
Agreement for signing the Lease Agreement (R.160).
However, defendants refused to sign the Lease Agreement. Instead, they proffered
their own lease agreement ("PRS Lease"), which made several material alterations from
the terms of the Amended Agreement. (R. 119, Add. 43.) For example, the proposed
PRS Lease (a) increased the area of the Leased Property by including the Southeast
Parcel and the House Property (Article 1.1, Exhibits A and B); (b) increased the
graduated monthly rent by $10,000 per month (Article 4.2); (c) failed to credit plaintiffs
payment of $60,000 in advance rent and instead applied that amount to a $180,000
security deposit that is nowhere mentioned in the Amended Agreement (Article 3.1); (d)
required plaintiff to pay defendants $400 each time they mowed the lawn (Article 26.2);
and (e) made other monetary and non-monetary deviations from the Amended
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Agreement. Defendants insisted on these alternative lease terms and never signed the
Lease Agreement. (Hansen Afft, ffif 16-18.)
Plaintiff incurred significant financial losses as a result of defendants' refusal to
sign the Lease Agreement. Defendants have failed to repay the $60,000 paid by plaintiff
in advance rent. (Hansen Afft., ffif 19-20.) Plaintiff incurred costs and expenses of
nearly $500,000 for construction and site preparation in reliance on the promise in the
Amended Agreement that defendants would lease the premises on the agreed terms.
Defendants knew that these expenses were being incurred. (Hansen Afft., fflf 22-23;
Second Affidavit of George A. Hansen,ffif11, 14-22, R. 437.) Plaintiff also incurred lost
profits in excess of $ 150,000 per month. (Hansen Afft., ^ 24.)

Plaintiff mitigated its

damages by making other arrangements for expanded production facilities. (Id., ^ 26.)
Litigation
Plaintiff subsequently commenced this action to recover damages resulting from
defendants' refusal to lease the bottling plant on the terms set forth in the Amended
Agreement. Plaintiffs legal theories are centered on breach of the Amended Agreement
and promissory note and unjust enrichment by retaining advance rents. (R. 14.)
Defendants answered and counterclaimed, asserting that plaintiff breached the Amended
Agreement by refusing to sign their alternative lease and allegedly failing to pay advance
rent. (R. 62.)
Defendants moved for partial summary judgment, arguing that the Amended
Agreement is unenforceable based on the mutual mistake that included the Southeast
Parcel in the description of Leased Property. (R. 195.) Defendants requested a

6

declaration that "neither party is in breach, and both parties should walk away." (R. 180.)
Plaintiff opposed this motion, arguing that the Amended Agreement should be enforced
as reformed to exclude the Southeast Parcel from the description of Leased Property,
consistent with the undisputed intent and understanding of both parties. (R. 380.)
Plaintiff filed a cross-motion for summary judgment, seeking damages for
defendants' breach of the Amended Agreement in refusing to sign the lease, which
excluded the Southeast Parcel from the Leased Property. Plaintiff also sought recovery
of its $60,000 in advance rent payments. (R. 383, 402.) 2 Defendants opposed the
motion, again on the general basis of mutual mistake in the legal description of the
Leased Property. (R. 432.) Defendants acknowledged receipt of, and a responsibility to
repay, the $60,000 plaintiff paid as advance rent. (R. 430.) Defendants challenged the
other damages on the sole basis that they were sustained without a signed lease. (R. 418.)
Following oral argument, the district court entered its ruling denying defendants'
motion for summary judgment, granting plaintiffs motion for summary judgment, and
awarding plaintiff damages and attorney fees. (Transcript, R. 488, pp. 83-87, Add. 4-10.)
Based on the undisputed material facts, the court held that the Amended Agreement is
enforceable, as reformed to correct the legal description consistent with the parties'
intent. (Id. at 84-85.) The court awarded repayment of the $60,000 in advance rent (id.
at 85), and awarded the additional damages as reasonably incurred in reliance on the
Amended Agreement and anticipated lease (id. at 86-87). The court thereafter entered its

2

Plaintiffs motion is labeled as one for "partial" summary judgment only because
it excludes argument on the alternative fraud theory of recovery; however, the motion
seeks, and the district court granted, resolution of all claims between the parties.
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final judgment setting forth defendants' liability for damages, attorney fees, and costs.
(R. 479, Add. 1.) Defendants now appeal. (R. 484.)
SUMMARY OF ARGUMENT
The parties' Amended Agreement to enter into a lease of the bottling plant
property is a valid and enforceable contract independent of the Lease Agreement because
it contained all essential lease terms and left no material terms for future negotiation. The
parties' mutual mistake in the legal description of the Leased Property does not invalidate
the Amended Agreement because the parties had a clear agreement and meeting of the
minds on the scope of the property they intended to lease. The district court correctly
reformed the description of the Leased Property in the Amended Agreement to conform
with the parties' intent. In all other respects, the Amended Agreement contained the
essential terms for a lease of the property, and the Lease Agreement presented by plaintiff
to defendants accurately incorporated those terms. Therefore, defendants breached the
Amended Agreement by refusing to sign the Lease Agreement.
The damages resulting from defendants' breach were also factually undisputed.
The district court properly awarded plaintiff damages for expenses incurred in preparing
the plant for production and for lost profits caused by defendants' breach of the Amended
Agreement. Plaintiffs expenses were reasonably and necessarily incurred in reliance on
the valid and enforceable Amended Agreement to lease the premises.
Plaintiffs two separate payments of $30,000 to defendants in June and August of
2008 satisfied any obligation to pay advance rent under the Amended Agreement.
Therefore, plaintiff did not breach the agreement.
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Plaintiff, having been awarded contract-based attorney fees as the prevailing party
below, is also entitled to attorney fees on appeal.
ARGUMENT
POINT I: THE DISTRICT COURT CORRECTLY RULED THAT THE
AMENDED AGREEMENT IS ENFORCEABLE AS REFORMED TO
CORRECT THE LEGAL DESCRIPTION OF LEASED PROPERTY
CONSISTENT WITH THE PARTIES' INTENT,
Contracts are interpreted to enforce the parties' intent. The parties' intent is
determined from the plain language of the contract, "examining the entire contract and all
of its parts in relation to each other, giving an objective and reasonable construction to
the contract as a whole." Brown's Shoe Fit Co. v. Olch, 955 P.2d 357, 363 (Utah App.
1998) (citations omitted). A contract is enforceable "if the obligations of the parties are
set forth with sufficient definiteness that it can be performed." Bunnell v. Bills, 13 Utah
2d 83, 368 P.2d 597, 600 (1962). An agreement to lease property is enforceable if it
contains the essential parts of a lease: (1) the identity of the property, (2) the term of the
lease, and (3) the rental amount. See Brown's Shoe Fit Co. v. Olch, supra, at 363. The
Amended Agreement in this case is enforceable under these guiding legal principles.
A. Agreement to Agree
Defendants first argue that the Amended Agreement is unenforceable because it is
an "agreement to agree." (Def. Br. at 9.) However, as this court observed in Brown's
Shoe Fit Co. v. Olch, supra, an agreement to agree may still be enforced:
An agreement to agree, by reason of its character, is not, per se
unenforceable. To the extent an agreement to agree contains provisions
otherwise capable of enforcement, the fact that the parties contemplate
incorporating those provisions into a subsequent agreement does not
necessarily render the agreement to agree unenforceable.
9

[A] contract will not be prevented from . . . operating by the mere
fact that the parties also manifest an intention to prepare and adopt a written
memorial thereof. If all the conditions of the postponed writing are
specified in such agreement, it is an agreement in praesenti, and as such
becomes immediately enforceable. But where the conditions of the
deferred contract are not set out in the provisional one, or where material
conditions are omitted, it is not a contract in praesenti because the minds of
the parties have not met and may never meet. [955 P.2d at 363, citations
omitted.]
The Amended Agreement contains all the material terms of an enforceable lease,
manifesting a meeting of the minds on those terms and leaving no material terms for
future negotiation. Therefore, it is capable of enforcement.
B. Agreement on Scope of the Leased Property
Defendants' only other challenge to the enforceability of the Amended Agreement
is the discovery, several weeks after signing, that the legal description of Leased Property
included the Southeast Parcel, contrary to the parties' intent and the language of the
Amended Agreement. Defendants argue that this mistake in the legal description proves
absence of agreement on an essential term, making the Amended Agreement
unenforceable. (Def Brf. at 10-12.)
However, defendants' very argument concedes their understanding that the Leased
Property excluded the Southeast Parcel, and they interpret the Amended Agreement
consistent with that understanding. Defendants acknowledge that the original Agreement
describes the Southeast Parcel separate from the Leased Property, which is defined as
"the Land" and improvements in Lot 1. (Section 1 a.-b., Add. 11-12.) The Southeast
Parcel is treated separately, as part of the "Additional Property" subject to a purchase
option, specifically described as "the free standing parcel located to the southeast of the
10

building currently located on the Land [Lot 1]." (Section 6, Add. 16.) Defendants' own
brief confirms this interpretation of the Agreement: "The plain language of the Amended
Agreement [refers to] the Southeast Parcel as a separate, free standing parcel," separate
from the Leased Property and subject to the purchase option. (Def. Brf. at 10.)
"Although reality may differ, the language in the Amended Agreement treats the
Southeast Parcel as a separate parcel." (Id.) "The trial court should have found as a
matter of law that the Amended Agreement construed the Southeast Parcel as a
freestanding parcel, separate from Lot 1." (Id. at 11.) "The parties understood Lot 1 to
not include the Southeast Parcel. That is how the Amended Agreement reads." (Id. at
13.)
Thus, defendants concede their understanding, although mistaken, that the Leased
Property (Lot 1) did not include the Southeast Parcel. Plaintiff had that same
understanding. Therefore, the parties did have agreement, "a meeting of the minds," that
the Leased Property included all of Lot 1 except the Southeast Parcel. Accordingly, the
district court correctly based its judgment on this mutual understanding, although
mistaken, that the Southeast Parcel was separate from, and not included in, the Leased
Property. (Ruling, R. 488, p. 84, Add. 7.)3

3

Defendants also claim a mistaken understanding that Lot 1 could be subdivided
when in fact it cannot be, thus allegedly rendering the Amended Agreement void. (Def.
Brf. at 13-14, 17.) However, defendants cite no authority for this argument. Further, the
argument is a classic "red herring," completely conjectural and irrelevant. Subdivision of
the property is not necessary to the lease. Plaintiff never had any intention of subdividing
the Leased Property, and the Amended Agreement makes no reference to subdivision of
the property. Subdivision of Lot 1 could possibly come into play only if plaintiff
exercised its option to purchase the Leased Property without purchasing the adjacent
Southeast Parcel. Until that hypothetical time in the future, the frontage limitations on
11

C. Mutual Mistake and Reformation
Defendants argue that this "mutual mistake" in the description of the Leased
Property renders the Amended Agreement void. However, they cite no authority for that
conclusion. (Def. Brf. at 12-15.) Defendants also argue that the Amended Agreement is
not subject to reformation. {Id. at 15-19.) However, the law clearly supports reformation
of an otherwise enforceable agreement based on mutual mistake.
As this court stated in Warner v. Sirstins, 838 P.2d 666, 669 (Utah App. 1992):
A mutual mistake occurs when both parties, at the time of
contracting, share a misconception about a basic assumption or vital fact
upon which they based their bargain. To reform a contract, the party
claiming mistake must prove that the minds of both parties had been in
agreement on a term which they mutually failed to incorporate into the
writing.
Accordingly, a contract capable of enforcement is not rendered void by a mutual mistake
of fact. See, e.g., Peterson v. Coca-Cola USA, 48 P.3d 941, 947, \ 19 (Utah 2002)
(rejecting argument that a mutual mistake rendered the contract void); Lloyd's Unlimited
v. Nature's Way Marketing, 753 P.2d 507, 511 (Utah App. 1988) (granting reformation of
contract based on mutual mistake).
In the present case, the parties shared a misconception, discussed above, that the
legal description of the Leased Property (Lot 1) excluded the adjacent Southeast Parcel.
Neither party intended to include the Southeast Parcel in the Leased Property. Rather, the
parties' agreement treated the Southeast Parcel separately, as part of the Additional

the Southeast Parcel would not prevent plaintiff from leasing the remainder of Lot 1, as
the parties intended and agreed. {See Hellewell Aff t., f 12.) When Springville City
issued its Certificate of Occupancy for the bottling plant, no further permit to subdivide
the property was contemplated or required.
12

Property that was subject to a separate purchase option. Reformation of the Amended
Agreement to exclude the Southeast Parcel from the legal description of the Leased
Property is appropriate because both parties understood and agreed, when signing the
agreement, that the Southeast Parcel was not included. Reformation of the Amended
Agreement does not alter the parties' bargain, but merely conforms the written agreement
to that bargain. Accordingly, the district court correctly enforced the Amended
Agreement as reformed. (Ruling, R. 488, p. 85, Add. 8.)
The Supreme Court decision mHottinger v. Jensen, 684 P.2d 1271 (Utah 1984),
illustrates this application of the law. There, the original property owner sold an adjacent
parcel with the understanding of both parties that the boundary line was the existing fence
between the properties. A subsequent owner of the adjacent parcel discovered that the
legal description to that parcel actually included property beyond the fence line. The
court held that reformation was appropriate to correct the mutual mistake in the legal
description:
Reformation . . . is appropriate where the terms of the written agreement
are mistaken in that they do not show the true intent of the agreement
between the parties. . . .
This case is a clear case of mutual mistake by the parties. . . . It was only
due to a mistake made by the drafter of the deed as to the metes and bounds
description that the deed did not conform to the intent of the parties.
Reformation is clearly appropriate where there is a variance between the
written deed and the true agreement of the parties caused by a draftsman.
[Id. at 1273.]
This court relied on Hottinger in Grahn v. Gregory, 800 P.2d 320 (Utah App.
1990), applying reformation on facts similar to those of the present case. In Grahn, the
plaintiff entered into an Earnest Money Agreement to purchase a lot from the defendant.
13

The agreement contained a mistaken legal description of which neither party was aware.
When the plaintiff later learned that his driveway was mistakenly included in the legal
description of the adjacent lot, he sued for reformation of the agreement on the basis of
mutual mistake. This court upheld reformation of the Earnest Money Agreement to
conform the legal description to the parties' understanding of the property included in the
sale: "[T]he trial court correctly reformed the land sale contract on parcel one [sold to
plaintiff] because a mistake in the legal description included in the deed did not reflect
the parties' agreement." {Id. at 329.) See also Haslem v. Ottosen, 689 P.2d 27 (Utah
1984) ("If two parties are in clear agreement as to the factual and legal result that they
wish to accomplish, and a deed or other document is drawn . . . using words that do not
produce that result, the case is a proper one for reformation of the instrument.").4
In the present case, the parties' Amended Agreement manifests their clear intent
not to include the Southeast Parcel in the Leased Property (Lot 1). The parties were
unaware that the legal description of Lot 1 included the Southeast Parcel. Based on this
mutual mistake, the district court correctly reformed the Amended Agreement to conform
the legal description of the Leased Property to the parties' intent and understanding of
what property was included in the lease.5

4

Defendants argue that reformation is limited to deeds and has no application to a
lease (Def. Brf. at 15-16); however, as demonstrated by the foregoing discussion, the law
does not support that assertion, and defendants cite no supporting authority.
5

In addition to the Utah authorities cited above, see Booth v. Wilkinson, 240
N.W.2d 578, 580 (Neb. 1976) ("[Wjhere there is no mistake as to the identity of the land
intended to be conveyed, but there is a mistake in the description of it, equity may reform
the instrument to conform to the true intention of the parties.") (Citations omitted.);
Schlatter v. Ibarra, 542 P.2d 710, 719 (Kan. 1975) (reforming lease that, due to mutual
14

D. Contents of the Lease Agreement
Finally, defendants argue that the Amended Agreement is unenforceable because
they refused to sign the Lease Agreement drafted by plaintiff. They further claim they
were justified in their refusal because the terms of the Lease Agreement were different
from those contained in the Amended Agreement. (Def. Brf. at 19-24.) These arguments
have no merit.
The parties' original Agreement recites that "GeoNan is willing to lease said
business property from Owners, upon the terms and conditions set forth in this
Agreement" (Paragraph A); "The parties desire to set forth the terms and conditions upon
which the real and personal property described herein shall be leased and optioned to
GeoNan in this Agreement intending that this Agreement shall be binding upon the
parties" (Paragraph E, emp. add.); "GeoNan shall, upon terms and conditions set forth
below, lease from Owners, the real property described in this section" (Section 1);
"Owners and GeoNan shall enter into a written lease . . . . Within fifteen (15) business
days of the execution of this Agreement, the parties shall execute a lease/option
agreement (the "Lease") which . . . shall include the specific terms and conditions set
forth in this section" (Section 2, emp. add.). The parties' Amended Agreement extended
the deadline for signing the Lease: "[T]he parties shall execute the Lease not later than
mistake, described property beyond what was the true intent of the parties); demons v.
Mallett, 445 So.2d 276 (Ala. 1984) (reforming deed that conveyed more property than
intended due to mutual mistake); 66 Am. Jur. 2d Reformation of Instruments § 53
("Reformation may be had even where the parties understood what language was
contained in the deed, mortgage, or contract, if they believed that the description
corresponded with the actual boundaries intended and were mistaken therein. It is not the
description intended to be written in the deed which controls, but the property the parties
intended to include in the description used.")
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ten (10) days after" Springville City certifies satisfaction of the Permit Conditions by
issuance of a permanent certificate of occupancy. (Sections B.3. and 4.)
Thus, the Amended Agreement, which incorporated the Agreement, makes
perfectly clear that defendants were contractually obligated to sign a lease on the agreed
terms within ten days after the city issued its certificate of occupancy. Defendants
breached the Amended Agreement by refusing to sign the Lease Agreement presented by
plaintiff. Defendants' argument that they can render the Amended Agreement
unenforceable by simply refusing to sign the required lease by the required deadline is
simply counterintuitive and insupportable. Defendants' breach of the Amended
Agreement does not invalidate it, and they cite no legal support for that notion. Written
agreements are enforced according to their terms and do not become unenforceable by
the other party's noncompliance. See NexMed, Inc, v. Clealon Mann, 124 P.3d 252, 256
(Utah App. 2005) (a party "cannot claim its own breach . . . as grounds to avoid the
[contract]").
Defendants' disputations regarding the contents of the Lease Agreement are
equally unavailing. The undisputed facts before the district court showed that the Lease
Agreement was consistent in all material respects with the Amended Agreement and that
any deviation was minor and specifically agreed to by defendants.
Defendants first argue that the Lease Agreement should have included "all of Lot
1," including the Southeast Parcel (Def. Brf. at 20), despite their prior concession*that
inclusion of the Southeast Parcel in the legal description of Lot 1 was a mistake and
contrary to the parties' intent and understanding {id. at 10-13). Defendants then assert
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that the rent should be increased from the amount in the Amended Agreement to account
for the inclusion of the Southeast Parcel in the Leased Property: "Defendants could not
in good faith simply give away all of Lot 1 for the same financial terms as only part of
Lot 1." (Id. at 21.) However, the Lease Agreement made no such requirement, as it
specifically excluded the Southeast Parcel from Lot 1 in the description of Leased
Property (Exhibit A, Add. 39), thereby prescribing a lease of the same property
understood by the parties, at the same rent, as set forth in the Amended Agreement.
Defendants also parse other terms of the Lease Agreement for minor discrepancies
to excuse their breach. They refer to a change in the commencement of percentage rent
from the lease date to the end of the 90-day start-up period. (Def. Brf. at 22.) However,
this change, to which both parties had previously agreed, is of no material consequence
because percentage rent was to be based on gross revenues, and there would be no
revenues until after the start-up period in any event. (See Second Hansen Aff t , fflf 3-5.)
Defendants also note the lease provision requiring them to pay for possible removal of a
buried swimming pool on the Leased Property. (Def. Brf. at 22-23.) However,
defendants also previously agreed to include this provision in the Lease Agreement. (See
Second Hansen Aff t , fflj 6-8.) It is at least disingenuous of defendants to challenge these
minor lease variations to which they had previously agreed. Moreover, they did not
dispute in the district court that they had agreed to these changes.6
6

Defendants also question the absence of a provision for plaintiff to employ Don
Van Patten. (Def. Brf. at 23.) However, it was undisputed that Don Van Patten was
already employed by plaintiff and had been paid $21,580 for maintenance work on the
plant's filtration equipment throughout the summer. Plaintiff fully intended to continue
this employment after signing of the lease. (Second Hansen Aff t., % 9.)
17

Accordingly, the Lease Agreement was consistent in all material respects with the
terms of the Amended Agreement. Under the plain terms of the Amended Agreement,
defendants were obligated to sign the Lease Agreement. By refusing to do so, defendants
breached the Amended Agreement, and the district court correctly reached that
conclusion as a matter of law.7
POINT II: THE DISTRICT COURT PROPERLY AWARDED DAMAGES TO
PLAINTIFF RESULTING FROM DEFENDANTS' BREACH OF THE
AMENDED AGREEMENT.
The legal standards to award damages for breach of contract are well established.
"According to Utah contract l a w , . . . damages are properly measured by the amount
necessary to 'place the nonbreaching party in as good a position as if the contract had
been performed.'" Alta Health Strategies, Inc. v. CCI Mechanical Service, 930 P.2d 280,
284-85 (Utah App. 1996). "The rule is that the damages to be awarded for breach of
contract are those that are foreseeable as a natural and probable consequence of the
breach." Ranch Homes v. Greater Parfc City Corp., 592 P.2d 620, 624 (Utah 1979)
(citation omitted).
In the present case, plaintiff incurred $474,817 of expenses in reliance upon the
Amended Agreement with defendants. These expenses include architectural, design and
engineering costs to construct the production and office facilities; purchase of

7

As the district court ruled at oral argument:

"The Court is persuaded that Defendants refused to execute a lease
consistent with the parties' agreement with the exception that the lease
should be reformed to include a correct description of Lot 1. The Court
embraces Plaintiffs arguments and authorities and finds Defendants liable
for breach of contract." [Transcript, R. 488, p. 85.]
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construction materials; excavation of the site for plumbing and drainage; salaries of a
contractor and employees for construction, supervision and maintenance of the facilities;
and purchase of plant equipment. (Hansen Aff t ,fflf22-23.) Defendants' breach also
caused plaintiff to lose profits from contracted sales in the amount of $750,000. (Id.,
1f 24.) The district court entered Judgment for these amounts. (R. 478, Add. 1.)
Defendants do not dispute the amounts of these damages. Rather, they argue only
that the damages, collectively, are unrecoverable because plaintiff incurred these various
expenses without signing a lease. (Def. Brf. at 25-26.) Defendants cite Ranch Homes v.
Greater Park City Corp., supra, in which the court denied certain damages for breach of
an option to purchase land because the damages were incurred before the option was
exercised, when "no contract [was] in existence." 592 P.2d at 625. However, that
holding is distinguishable because in the present case the expenses were incurred after
signing of the Agreement, when a valid contract was in existence, leading plaintiff to rely
on defendants' binding agreement to lease the bottling plant premises. Defendants were
fully aware of plaintiff s efforts to prepare the plant to begin production as soon as the
certificate of occupancy was issued and the lease was signed. Defendants were aware
that plaintiff had possession of the premises, had hired a general contractor, was hiring
employees (including Don Van Patten), and was designing and constructing its plant and
offices to begin production upon signing of the promised lease. (Hansen Aff t., ^ 23.)
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Based on these undisputed facts, the district court distinguished Ranch Homes and
awarded damages in the undisputed amounts.8
Accordingly, defendants provide no legal basis to disturb the district court's award
of damages to plaintiff for defendants' breach of the Amended Agreement.9

The district court reasoned:
"Defendants do not dispute the affidavit of George Hansen,
that the parties entered into the amendment agreement so that
Plaintiff could move forward, make all preparations for production
as soon as the lease was finalized, and a certificate of occupancy was
granted.
Defendants negotiated the contract with that purpose in mind
and cooperated with Plaintiff to that end. The facts of the case,
therefore, as to Plaintiffs claimed damages as being foreseeable and
necessary are distinguishable from Ranch Homes.
Defendants do not dispute the damage claims as being
unreasonable or unnecessary expenditures incurred with Plaintiffs
anticipated production, but only from the legal argument consistent
with Ranch Homes, that they should not have ventured into such
exercises absent a signed lease.
Given the record, the damages claims are therefore
undisputed and are to be awarded." [Transcript, R. 488, pp. 86-87.]
9

Defendants also argue that plaintiffs damages are "special damages" and
therefore allegedly unrecoverable because the damages were not requested in accordance
with Rule 9, Utah R. Civ. P. (Def. Brf. at 24-25.) However, defendants provide no
explanation or case law to support this argument. Defendants were on notice from the
filing of the complaint that plaintiff was seeking "actual damages" and other "just relief
for breach of the contract. (R. 3-4.) In any event, the legal distinction between "general
damages" as "natural and necessary" and "special damages" as "natural but not
necessary" has no application here. See, e.g., Phillips v. JCMDevelopment Corp., 666
P.2d 876, 885 (Utah 1983). The district court concluded, as a matter of law, that the
expenses incurred by plaintiff were "foreseeable and necessary" to meet the production
deadline contemplated by the parties. (Transcript, R. 488, p. 86.) Moreover, Rule
54(c)(1), Utah R. Civ. P., authorizes the district court to "grant the relief to which the
party in whose favor it is rendered is entitled, even if the party has not demanded such
relief in his pleadings."
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POINT III: THE DISTRICT COURT CORRECTLY GRANTED SUMMARY
JUDGMENT TO PLAINTIFF ON DEFENDANTS9 CLAIM FOR
ALLEGED NONPAYMENT OF RENT.
Defendants argue that plaintiff breached the Amended Agreement by failing to
pay advance rent of $30,000 when the Certificate of Occupancy was issued on September
29, 2008. (Def. Brf. at 27-28.) However, as set forth in the Statement of Facts, plaintiff
had paid defendants $30,000 in June for payment of the mortgage on the Leased
Property. As set forth in the promissory note for repayment, that $30,000 would be
applied as rent required by the lease, subject to repayment only if the lease was not
signed. (Paragraph 3, Add. 69.) Moreover, this payment was expressly termed "Advance
Rent" in the Amended Agreement. (Section B.7., Add. 21.) Plaintiff made a second
payment of $30,000 to defendants in August 2008 on the same terms as the June
payment. (Hansen Aff t., ^ 8-14.) Accordingly, plaintiff had already made the first two
payments of advance rent prior to issuance of the Certificate of Occupancy. Defendants
cannot, in good faith, claim that they were entitled to additional payments of advance rent
when plaintiff had already pre-paid rent for two months. In fact, at oral argument,
defendants conceded their obligation to repay the $60,000 in advance rent. (Transcript,
R. 488, p. 4.)
The district court correctly denied defendants' claim for breach of contract and
correctly ruled that plaintiff is entitled to recover these two advance payments from
defendants. (Transcript, R. 488, p. 85, Add. 8; Judgment, R. 478, Add. 2.)
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POINT IV: PLAINTIFF IS ENTITLED TO ATTORNEY FEES ON APPEAL.
The district court awarded plaintiff attorney fees incurred in pursuing this action to
enforce the Amended Agreement. (R. 478, Add. 2.) Defendants do not challenge that
award. Accordingly, plaintiff is also entitled to an award of attorney fees incurred on this
appeal. See, e.g., Stone v. Flint, 2010 UT App 199, f 7.
CONCLUSION
Based on the foregoing, plaintiff respectfully urges this court to affirm the
Judgment of the district court.
RESPECTFULLY SUBMITTED this / f * d a y of November, 2010.
KIRTON & McCONKIE

Bv:
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David M. Wahlquist
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Attorneys for Plaintiff/Appellee
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Motion For Partial Summary Judgment and Plaintiffs Cross-Motion For Partial Summary
Judgment. Plaintiff appeared through its counsel of record, David M. Wahlquist of the law firm
of Kirton & McConkie, P.C. Defendants appeared through their counsel of record, Thomas W.
Seiler and Jamis M. Gardner of the law firm of Robinson, Seiler & Anderson, LC. The Court,
having read the memoranda and affidavits filed by the parties, having heard oral argument of

counsel, and being otherwise advised in the premises, hereby orders and enters judgment as
follows:
1.

The Court denies Defendants' Motion For Partial Summary Judgment on its

Counterclaim.

The Court grants Plaintiffs Cross-Motion For Partial Summary Judgment

dismissing Defendants' Counterclaim with prejudice.
2.

The Court further grants Plaintiffs Cross-Motion For Partial Summary Judgment

and enters judgment against the Defendants Park-Ro-She, Inc., BVP Holdings Limited, Blaine
Van Patten and Norm Van Patten, jointly and severally, in the following amounts:
a. $474,817.38 for costs incurred in reliance upon the Agreement Regarding
Park-Ro-She Bottling Plant as amended ("Agreement"), together with accrued interest at the
legal rate through November 16, 2009 in the amount of $28,782.34, and $750,000 for lost profits
resulting from Defendants' breach of the Agreement.
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with interest through November 16, 2009 in the amount of $3,974.79;
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together with interest through November 16, 2009 in the amount of $3,312.22; and
d. $41,777 for attorneys fees and costs incurred in this matter,
For a total judgment of $1,332,663.73, together with interest at the legal rate from November 16,
2009 until paid, and attorneys fees and costs incurred hereafter in collecting on said amounts.
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MR. SEILER:
THE COURT:

Yes, Your Honor.
All right.

I have spent

really quite a great deal of time preparing for this
case.

I actually went through the facts

individually, tried to track them to make sure
that -- to see if I understood
not, and also to understand

them to be disputed or

and appreciate your

respective arguments.
I do appreciate your preparations
They have been clarifying.

today.

I did have some questions

that you've clarified with your argument, so thank
you in that

regard.
I've prepared

and I've modified

a ruling before the hearing

it in part, but I find my position

on the matter has essentially

been unchanged

by the

arguments.

But the arguments have been helpful

because I'm

really -- it's just my custom

custom to read the motions carefully
understand

-- my

and try to

and prepare a ruling but then measure it

based on your arguments to make sure that

I'm

tracking with you.
And I believe that this motion falls on a
question of law.

And in that regard, wKere we

disagree, I respect your position.
prepared

Therefore,

to make a ruling at this time.
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I'm

Having considered

the parties' arguments

and authorities on the subject, the Court is
persuaded that the amended agreement is enforceable.
The Court is respectfully unpersuaded
have established

a satisfactory

that

Defendants

record and met their

burden of what the parties assumed about whether Lot
1 was or could be subdivided

and that such

assumption

was a vital part of the contract.
Defendants have failed to articulate how
such a matter would affect the parties' obligations
or rights, calling for a different agreement.
Court is unpersuaded

they have established

The

a mutual

mistake of the parties by which the agreement

fails

as a matter of law with a legal conclusion from the
undisputed

facts that the contract is void or

voi dable.
I believe that is just precisely
Mr. Seiler's position is.

what

And if I'm in error in

that regard, other reasons, minds, can correct me,
but I don't draw the same conclusion.
Mr. Seiler.

But I respect

He does draw that conclusion, and I

think that is the difference in our opinion
this case.

about

That is the legal question.
The Court embraces -- next, I'm

the plaintiffs have explained

the negotiated
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also --

85

modifications
concerning
costs

for

hiring

of the

lease

the p e r c e n t a g e
removal

of Van

of

should

be

of Lot

1.

and

with

reformed
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and
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a correct
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arguments
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contract.

and

two $ 3 0 , 0 0 0
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the C o u r t

note,

the p a r t i e s '

note

finds

date,

a reasonable
As to the
accepted

of u n j u s t
As

9,

2008,

to j u d g m e n t ,
attorneys'
second

note,

to j u d g m e n t

to P l a i n t i f f ' s

are

As

for

the

which

and

from

that

costs.

the C o u r t

and

to

breached

interest
fees

the

money,

finds
the

interest

on

the

enrichment.

of c o n t r a c t ,

such d a m a g e s

regarding

notes.

the p l a i n t i f f ' s

is e n t i t l e d

with

the d e f e n d a n t s

on O c t o b e r

is e n t i t l e d

having

authorities

and p r o m i s s o r y

Plaintiff

breach

lease

description

Plaintiff's

arguments

theory

Defendants
the

Plaintiff's

plaintiff

the

with

is a l s o p e r s u a d e d

that

and

that

The C o u r t

and

potential

consistent

to i n c l u d e

The Court

of

parties

obligation,

is p e r s u a d e d

a lease

agreement

authorities

breach

the

Patten.

to e x e c u t e

parties'

rent

of

the s w i m m i n g

The Court
refused

terms

the C o u r t

to be d e n i e d

fTTTrmiRT

damages

for

Defendant's

is u n p e r s u a d e d
for

11 r

having

that

failed

to

plead them as special damages.

Plaintiff is entitled

to an award of damages for Defendant's breach of
contract that are foreseeable as a natural and
probable consequence of the breach.
Defendants dispute the damages as
unforeseeable

and cite Ranch Homes case as authority.

The plaintiffs claim damages were unforeseeable and
unnecessary; however, Defendants do not dispute the
affidavit of George Hansen, that the parties entered
into the amendment agreement so that Plaintiff could
move forward, make all preparations for production as
soon as the lease was finalized, and a certificate of
occupancy was granted.
Defendants negotiated

the contract with

that purpose in mind and cooperated with Plaintiff to
that end.

The facts of the case, therefore, as to

Plaintiff's claimed damages as being foreseeable and
necessary

are distinguishable from Ranch Homes.
Defendants do not dispute the damage

claims as being unreasonable or unnecessary
expenditures incurred with Plaintiff's
production, but only from the legal

anticipated

argument

consistent with Ranch Homes, that they should not
have ventured

into such exercises absent a signed

lease.
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motion
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All
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AGREEMENT REGARDING
PARK-RO-SHB-BOTTLING PLANT
Tins Agreemg^Ragarding £ark-Ro-She Bottling Plant (the"Agreement) is made and
entered in,to this ffirSay of June, 2008, by and between GeoNan Properties, LLC. a Utah
limited liability comply, 2323 West Directors Row, Suite 200, P.O. Box 27233, Salt Lake City,
"Utah 84327 (hereinafter refetred to as uGeoNan")> and Parlc-Ro-Shc> Inc., 965 North Main
Street, Springville, Utah 84663, BVP Holdings, Limited, a Nevada limited liability company,
965 North Main Street, Springville, Utah 84663, Norm Van Patten, 584 South 100 East,
Springville, Utah 84663, and Blaine Van Patten, 16 LaVista Verde, Rancho Palos Verdes,
California 90275 (hereinafter collectively referred to as "Owners") in contemplation of the
following facts and circumstances:
A.
Owners ate collectively the owners and/operators of certain real property and
improvements located at 965 North IVbam Street, Springville, Utah and the personal property and
equipment used or formerly used in commercial bottling business which is or has been operated
on such property.
B.
GeoNan is willing to lease said business property from Owners, upon the terms
and conditions set forth in this Agreement, for a period of time to determine if the business
property can be -utilized in business to be conducted by GeoNan or affiliated companies which it
is expected will become sufficiently profitable to permit GeoNan to acquire the business
property.
C.
GeoNan requires that it hold an option to purchase the business property upon the
terms and conditions sot forth in this Agreement, so that it can enjoy the benefit of its efforts to
mnthe business profitably during the term of the lease.
D.
The parties have* not clearly determined which Owner owns which part of the
business property and Owners have agreed to enter into this Agreement to ensure that all
components of the bushes* property shall be leased trad optioned to GeoNan,
E.
The peities desire to set forth the terms and conditions upon which the real-and*
personal property described herein shall-be leased and optioned to GeoNan in this Agreement
intending that "this Agreement shall be binding upon the parties pending the preparation and
execution of documents required to actually lease the agreed property and with the grant of an
option to purchase.
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the parties do hereby execute this Agreement fully intending tt>
be bound by the provisions here, and do hereby agree as follows:
1.
Lease. GeoNan shall, upon "terms and conditions set.forth below, lease from
Owners, the real property described in tins section, any and all equipment and improvements
which constitute the Paxlc-Ro-SliB bottling facilities located at 965 North Main Street,
Springville, Utah (tbeTJanf), water rights and all other facilities and rights associated with the.
L
1062298.1

PRS Disclosures

Plant, which shall hereinafter collectively be referred to herein as the'Leased PropertyJ'and shall
include:
a.
The real property described as Lot 1, Park-Ro-She Subdivision, according
to the official subdivision plat thereof, which real property is located at the address described
above (the'Land');
b.
Any and all buildings and jmpiovements located upon the Land, including>
without limitation, the building in which the ParkRo-She bottling facility is operated (the Land
arid improvements shall be collectively referred to herein as theTroperty^
a
Any and personal property and equipment used in the operation of the
bottling facility located upon the Property including, without limitation, (i) all bottling, labeling
and packing equipment used in the operation of the bottling plant and (ii) any and all pumps,
pipes, valves, housing, pump house and oilier improvements and equipment used in connection
with-the ownership, operation and control of the underground water well located on the Land
(collectively, the Equipment);
d.
Any and all water rights appurtenant to the Land* including, without
limitation, water rights evidenced by Change Application No. a269l4 approved April 9„ 2003
(Water RightiT); and
e.
Any and all general intangibles used in or associated with the Parlc-Ro-Sbe
bottling plant, including without limitation, licenses, permits, trademarks, tradenames, trade
secrets, operating procedures and other'similar or dissimilar intangible rights associated "with the
business of Owners conducted on the Land2.
Lease. Owners and GeoNan shall enter into a written lease (the'Leased which
shall be upon terms and conditions reasonably acceptable to all parties. The rights aod
incidences associated with the use and option to purchase all of the Leased Properly may require
more than one document in order to properly address and document the various rights of
individual Owners. In every instance the Lease, whether one or more, shall provide GeoNan the
exclusive right to the use and/or occupancy of all of the Leased 'Property, including without
limitation the exclusive right to ibc use of all water represented by the Water Rights, Within
fifteen (15) business daya of the execution of this Agreement, tbc parties shall execute a
lease/option* agreement (the 'Leasd) which, in addition to'terms and conditions customarily
included in a lease of real and personal property, shall include the specific terms and conditions
set forth in this section.
2.1 Term: Extension Right. The primary term of the Lease shall be for a
period of five (5) years, GeoNan shall have the right to extend the Lease term for an additional
five (5) years upon delivery of written notice toOwners,
2.2
Rent Consideration to be paid to Owners for tie rental of the Leased
Property (herein, collectively, fhe'Itenf) shall consist of:

2
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a, monthly rental in the amount of Thirty Thousand Dollars ($30,000)
which shall be paid in advance on the first day of each month for the first three (3) months of the
tarn of the Lease;
b, commencing on the first day of the fourth (4th) month of the term
of the Lease, monthly rental in the amount of Forty Thousand Dollars ($40,000) shall be paid in
advance on thefirstday of each month for the next three (3) months of Hie term of the L^ase;
c, commencing on the first day of the seventh (7th) month of the term
of the Lease, monthly rental in the amount of Fifty Thousand Dollars ($50,000) shall be paid in
advance on the first day of each month until the'Adjustinent Date;* as defined below;
d commencing on the "Adjustment Datej'which is the first day of first
fid] calendar month following ^Performance Date'* as that term is defined below, monthly
rental in the amount of Fifty-One Thousand Dollars ($51,000) shall be paid in advance on the
first day of each month for the remainder of the term of the Lease; and
e. a monthly payment of Percentage RenF which shall be an amount
equal to the greater of (i) one-half of one percent (0.5%) of the gross revenue actually received
by GeoNan, or the entity operating the Plant, from -fee sale ofjuices or other specialty drinks (but
specifically excluding water) bottled at the*Plant, including all private or proprietary juices or
drinks, or (ft) one percent (1.0%) of the gross revenue actually received by GeoNan, or the entity
operating the bottling of water in the Plant, from the sale of water bottled at the Plant, including
all private or proprietary labeled water, with such payment to be on the first day of the first
month following the end of the month in which the gross revenue was received by GeoNan or its
affiliated entity.
The Performance Date" shall be the first day of the first calendar month following the last to
occur of (i) the first day of the tenth (10th) month of the term of the Lease, or (ii) last day of any
three (3) consecutive months in which the gixiss revenue.received by GeoNan, or any affiliated
entities operating on all or part of the Leased Property, ehalli in the aggregate, be greater than
Four Hundred Thousand Dollars ($400,000) for each of said consecutive three (3) months*
All monthly Rent paid pursuant to subparagraphs a through d above shall be referred to herem as
the'Monthly Renf and shall paid in advance on the first day of each, month. AH Rent paid
pursuant to subparagraph e above shell be refeoxed to herein as the'Percentage Rent' All Rent
shall-be paid to an escrow account with, irrevocable instructions that Rent payments received in
Hie escrow account shall he disbursed monthly (i) First, in payment of amounts then due and
payable on existing loans which encumber the Leased Property or any portion thereof, and (ii)
Second, to such parties as the Owners shall designate in writing to the escrow agent responsible
for such collection and disbursement Owners shall be responsible for the tax implications of
any instructions given to escrow agent"fegardingTliE disbursement of proceeds held in escrow to
individual Owners and shall indemnify and hold GeoNan harmless from any and all costs and
expenses incurred by GeoNan by reason of such allocation.
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Maintenance, Taxes, etc. GeoNan shall he responsible to maintain the
Leased Property at its sole cost and expense, including all structural components of the building
located upon ttie Land and the well components. GeoNan shall maintain commercially
reasonable insurance upon the Leased Property fit its cost. To the extent the proceeds of
insurance are insufficient, GeoNan shalL have the right, but not the duty, to rebuild the Leased
Property in die event of fire or other casualty. GeoNan shall pay prior to delinquency, any and
all real and personal property taxes and other governmental assessments which may be levied
upon the Leased Property.
2.4 Improvements to Leased Property < GeoNan shall have the right to
construct such improvements on the Land and to remodel such existing improvements as
GeoNan may elect in its sole and absolute discretion. GeoNan shall pay any and all costs
incurred in constructing or remodeling such improvements and shall keep the Leased Property
free and cleaT of any mechanics liens for non-payment of same. Upon any termination of the
Lease, GeoNan shall have the right to remove any and all Equipment that has been placed upon
the Land and all other improvements made during die term of the Lease that are not fixtures,
provided, however, that GeoNan shall be required to repair any damage to the Leased Property
cause by such removal
2.5
Option- to Purchase, The Lease shall provide that GeoNan shall have an
exclusive option to purchase the Leased Property (the'Purchase OptioiT) upon the terms and
conditions set forth in the Lease, In addition to provisions customarily included in an option to
purchase real and personal properly, the Lease shall specifically provide thai:
a.
The Purchase Option limy he exercised by GeoNan at anytime the
Lease shall be in effect by delivery of a written notice of exercise to Owners, The acquisition of
tine Leased Property (the'Oosin^^ shall then be completed not later than sixty (60) days after the
delivery of the notice of exercise;
hThe purchase price for the Leased Property shall be Seven Million
Dollars ($7,000,000) which shall be paid as set forth in the following subparagraphs; provided,
however, that any and all Rent paid under the Lease through the Closing shall be credited as a
partial prepayment of the purchase price;
c,
Four Million Six Hundred Twenty Thousand Dollars ($4,620,000)
of the purchase price, less any credit for Kent paid through the date of the Closing, shall ho at the
Closing, either in cash, or as a of&et in an amount equal to the principal balance of any existing
loan which encumbers the Leased Property which is formally assumed by and shall thereafter by
paid by GeoNan; and
d.
The remaining Two Million Three Hundred Eighty Thousand
T5ollars ($2,380,000) balance of the purchase price shalhpaid-montbly by a.monthly payment
which shall be an amount equal to the greater of (i) one-half of one percent (0,5%) of the gross
revenue actually received by GeoNan, or the entity operating the Plant, lxom the sate of juices or
other specialty drinks (but specifically excluding water) bottled at the Plant, including all private
or proprietary juices or drinks, or (fi) one percent (1.0%) of the gross revenue actually received
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by GeoNan, or the entity Operating the bottling of water in the Plant, ftom -the sale of water
bottled at the Plant, including all private or proprietary labeled water, with such payment to be on
the first day of the first month following the end of the month in which the gross revenue was
received by GeoNan or its affiliated entity. Payments required by (his subsection shall be made
until the Owners stall have been paid the total purchase price set forth in subparagraph (b)
above, pursuant to subparagraph (c) and this subparagraph (d).
e.
Of that portion of the purchase price to be paid at the Closing of
the Purchase Option, the parties have agreed that Throe Hundred Thousand Dollars ($300,000)
shall be the portion of the purchase price paid for the purchase of equipment located on tlie Land
and acquired by GeoNan.
f.

The Lease shall terminate as of the date of Hie Closing.

3,
Ownership and Title to Leased Property. Owners collectively represent and
warrant that they are fee owners of the Leased Property and the individual components thereof,
Afier the execution of tins Agreement and prior to tlie execution of the Lease, GeoNan shall have
the right to make any and all inquiries it deems to be reasonable and necessary to determine the
ownership of the Leased Property and the status of title to the Land, Prior to the execution of the
Lease, the parties shall determine which matters which encumber* the Land shall he permitted to
continue to so encumber the Land sfter the Closing with such matters to be identified in the
Lease-as ^Permitted Incumbrances?' shalTnot include any mechanics lien or matters related
thereto, any existing leases among any of the Owners or any financial encumbrances other than
non-delinquent real property taxes (except to the extent existing financing is assumed by
GeoNan).
3,1 * Encumbrances at Closing. At the Closing, title to the Land shall be
conveyed by the applioablD Owner to GeoNan by warranty deed subject only to the Permitted
Bncumbiances. At the Closing, Owners shall purchase a standard title insurance policy in the
amount of the purchase price set forth in Section 2.5c above insuring GeoNan's title to £he Land
m the condition described herein.
32
Encumbrances During Lease Term. During the term of the Lease, Owners
shall be responsible to maintain title to the Land as is on the date, of the Lease and shall
indemnify and hold GsoNaa harmless from any and all costs and expenses, including attorneys
fees and costs, incurred by GeoNan by reason of the eatistence of any matter as an exception to or
encumbrance upon title to the Land which is not a Pernutted Encumbrance, as defined in the
Lease. The Permitted Encumbrances as of the date of the Lease shall not inclucb any mechanics
Hens or other matters related thereto and all such matters shall be released prior to th& execution
of the Lease. During the term of the Lease, Permitted Encumbranoes may include the Existing
Loans; provided* however, that Owners responsibility set forth in Section 6" shall be applicable.
4. ' Investigations^ GeoNarfs obligation to execute the Lease shall be subject to
GeoNarfs determination that conditions related to the Leased Property are acceptable. GeoNan
shall make such determination not later than 5:00 p.m., Salt Lake City time, on June 193 2008
(the "Approval Doadliraf). GeoNan shall have the sole and absolute responsibility, at its sole
5
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expense, to conduct suet studies, evaluations, assessments, inquiries and other investigations of
the condition of the Leased Property as GeoNan shall determine to be prudent and necessary
prior to its execution of the Lease. AH such investigations shall be conducted at the sole cost and
expense of GeoNan and shall be completed prior to the Approval Deadline. So long as this
Agreement shall remain in effect, GeoNan shall have the right to enter at reasonable times upon
the Land and Plant to conduct it investigations. In the event GeoNan shall determine,, in the
exercise of its sole and absolute discretion, that any condition related to the Leased Property shall
be unacceptable to GeoNan, GeoNan shall have the right to terminate this Agreement by delivery
prior to the Approval Deadline of written notice of such termination to Owners.
5.
Agreement to Employ. GeoNan, or th e operator of the bottling plant to be located
upon the Land, shall employ Don Van Patten as an employce-at-will with such employment to be
conditioned upon such partes fulfillment of his duties of employment
6,
Additional Property Purchase Rights. The Owners who hold title to (i) the real
property known as the'louse property1 located on the north affile existing lot, and (iii) the free
standing pared located to the southeast of the building currently located on the Land
(collectively, the "Additional Property) do hereby grant to GeoNan, the right of first refusal to
purchase one or both of the described parcels of property (the"Right of First Refusal) and the
right to acquire the Additional Property for fair market value. The provisions of this section
shall apply to each of the parcels of real property which comprise the Additional Property.
6.1
Application of Right. The Right of First Refusal shall be applicable and
may be exercised by GeoNan in the event that the applicable Owners shall have received an offer
to purchase all or part of the Additional Property upon terms and conditions upon which Owners
are willing to sell the Property (an "Acceptable Offef), Owners shall provide written notice
(Ownefs Noticd) of the Acceptable Offer to Geonana together with complete copy of such
Acceptable Offer. For fifteen (15) business days following GcoNan's receipt of the Owners
Notice (the*Election Period), GeoNan shall have the right to review and evaluate whether or not
to .elect to purchase the Additional Property under the terms set forth in the Acceptable Offer.
Prior to the expiration of the Election Period, GeoNan shall send written notice of its election to
Owners. If GeoNan fails to timely provide notice to Owners of its electing then GeoNan shall
be deemed to have waived its right to purchase the Additional Property,
6.2
Closing of Purchase, If GeoNan elects to purchase the Additional
Property upon the terms set forth in the Acceptable Offer, the closing shall occur as set forth in
the Acceptable Offer. In the event that GeoNan has elected not to purchase the Additional
Property based on an Acceptable Offer and Owners shall then fail to close the sale of the
Additional Property in accordance with the provisions of and by the deadline set forth in the
Acceptable Offer reviewed and rejected by GeoNan, then the Right of First Refusal herein
granted shall again be applicable to any subsequent offer received by and acceptable to Owners.
If GeoNan elects to not exercise its Mglitrof"FirstrRefusal to purchase upon the terms of an
Acceptable Offer, then any modification of any terra of the Acceptable Offer which GeoNan
rejected (such as the purchase price, closing date, credits- at closing, etc.) shall require that the
such modified terms be again submitted to GeoNan and subject to GeoNatfs right to purchase the
Additional Property upon the modified terms. It is provided, however, that GeoNan shall have
6
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only five (5) business days to review and evaluate whether or not to elect to purchase the
Additional Properly UDder the modified terms of the Acceptable Offer previously rejected.
63
Right to Purchase. GeoNan shall have the right to acquire one or both of
the Additional Parcels in the event that GeoNan needs such property to expand facilities to be
used in the conduct of its business upon the Land, The purchase price of the Additional
Property, or one of the parcels, as applicable, shall be the fair market value at the time GeoNan
elects to purchase the Additional Property. The agreement between the parties described in the
next section shall set forth a procedure for the determination of the then existing fair market
value and the conditions of closing. Any aud all monetary encumbrances which is secured by
the Additional Property shall bo paid in full at the closing,
6.4
Agreement; Memorandum of Agreement.
Concurrently with the
execution of the Lease, GeoNan and Hie applicable Owners shall execute an agreement setting
forth the terms and conditions of GedNfttfs right to acquire the Additional Property. Such parties
shall also execute a Memorandum of Agreement which shall set forth the essential terms of such
agreement and be recorded in the office of the Utah County Recorder against the Additional
Property to provide notice of the existence of the rights set forth in this Agreement
7Existing Encumbrances, The Land, or portions thereof, is encumbered by existing
long-termfinancing(collectively, the'fidsting Loan3). Owners represent and warrant as of the
date oftiiisAgreement, which representation and warranty shall also be true as of the 'dale of the
execution of the Lease, that all such Existing Loans are paid current Owners covenant and
warrant that they shall perform any and all obligations required by them to be performed under
the Existing Loans and that Rents shall be paid first to amounts then due on the Existing Loans.
Rent in excess of amounts due to keep the Existing Loans current shall be disbursed to Owners
and Owners shall have no duty to prepay amounts due on the Existing Loans from such Rents,
At Closing, Owners shall pay in full any and all amounts due on the Existing Loans unless
GeoNan, in the exercise of its sole and absolute discretion, shall elect to formally assume any
Existing Loan.
8.
Additional Actions: Execution of Documents. Prior to the Approval Deadline, the
parties shall determinefireform and content of agreements that shall be required to document the
leasing of and the option to purchase of the Leased Property and each Owner shall sign such
agreements as shall be so required. Each party shall take such additional actions and execute
such additional documents as shall be required to implement the provisions of this Agreement
Owners shall cooperate with GeoNan in taking any and all actions requested by GeoNan to
facilitate the conduct and expansion of its operations at the Leased Property, including, without
limitation, requests for building permits, granting of easements> obtaining city approval or
applying or expansion of the existing Water Rights or the procurement of additional water rights.
9.
Attorneys Pees. If either party definite in the performance of any obligation
under this Agreement or any obligation undertaking which forms a port thereof, the defaulting
party shall reimburse the non:defanltmg party for all costs and attorneys* fees incurred arising
out ox resulting from such default, both before and after judgment, on appeal or in any
bankruptcy, stale receivership or other similar proceeding.

7
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30. Non-Waiver. No delay or failure by airy party to exercise any of rights hereunder,
and no partial or 6ingte exercise of any such right, shall constitute a waiver of that or any other
rights unless otherwise expressly provided in writing at the time of such act or omissions.
11,
Headings. Headings in this Agreement are-for convenience only and shall not be
used to interpret or construe its provisions.
12* Entire Agreement This Agreement jfi the entire Agreement between the parties
and supercedes any and all prior agreements, discussions and negotiations* This Agreement shall
survive the real estate closing as contemplated herein and the execution and delivery of the
Lease.
13. Counterparts, This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the same
instrument.
14.

Time is ofthe Essence. Time is of the essence of this Agreement.

15. Notices. Notices hereunder shall be in writing and delivered personally or mailed
by certified mail, postage prepaid, addressed to the parties as follows:
Park-Ro-She, Inc.
965 North Main Street
Springville, UT 84663
BVP Holdings, Ltd.
965 North Main Street
Spiingville,IJT 84663
Norm Van P alien
584 Souft 100 East
Springvil1e,UT 84663
Blaine Van Patten
16LaVistaVerde
Rancho Palos Verdes, CA 90275
GeoNan^LLC,
Attn: George Hansen
2323 West Directors EJOW, Suite 200
P.O. Box 27233
Salt Late City, UT 84127
16. Bipding Effect. This Agreement shall be binding upon the parties and inure to the
benefit of their respective legal r^pteseutatives, successors and assigns. This Agreement shall not
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be assigned or modified without the parties' express written consent except that it may pass to
entities or individuals as part of a partes estate planning program.
QcoNan:
OB0NAN,4XC

[fsfManager
Owners:
Park-Ro-She, Inc4
f

(LCjM^

By;

BV? Holdings, Ltd.. a Utah Limited Liability
Company
By:.j£?4k£
Its:

jk^zW^
Norm Van Patten

iM^L

fcx^yj ^=^r

Bifline Van Patten'
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FIRST AMENDMENT TO AGREEMENT
REGARDING PARK-RO-SHE BOTTLING PLANT

THIS FIRST AMENDMENT TO AGREEMENT (this "Amendment") is made to be
effective as of the 30th day of June, 2008 (the "Effective Date"), by and between GeoNan
Properties, LLC., a Utah limited liability company (uGeoNan")5 and Park-Ro-She, Inc., 965
North Main Street, Springville, Utah 84663, BVP Holdings, Limited, a Nevada limited liability
company, 965 North Main Street, Springville, Utah 84663, Norm Van Patten, 584 South 100
East, Springville, Utah 84663, and Blaine Van Patten, 16 LaVista Verde, Rancho Palos Verdes,
California 90275 (hereinafter collectively referred to as "Owners"), in contemplation of the
following facts and circumstances:
A.
GeoNan and the Owners are parties to that certain Agreement Regarding ParkRo-She Bottling Plant dated June 4, 2008 (as amended, the "Agreement"), concerning certain
real property located in Springville, Utah as more particularly described in the Agreement (the
"Property").
B.
Subsequent to the execution of the Agreement, circumstances have been
discovered which have caused the parties to agree to amend the Agreement.
NOW, THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, the receipt
and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:
1.
Definitions, Any term in quotation marks not otherwise specifically defined
herein shall cany the definition sot forth for such term in the Agreement.
2.

Contract Effective. The Agreement remains in full force and effect as modified

herein,
3.
Amendment to Section 2. Section 2 of the Agreement is hereby amended to
provide that the parties shall execute the Lease not later than ten (10) days after the date
Springville City (the "City**) certifies in writing that the "Permit Conditions;' as that term is
defined in this Amendment, have been satisfied
4.
City Conditions to Occupancy. As a condition of the approval of the construction
of the building located on the Property by Owners, the City established certain requirements
which must be satisfied in order for the City to issue a permanent certificate of occupancy for the
Plant. Certain of those requirements remain-Amsatisfied-aa^of the date of this Amendment (the
"Permit Conditions"). Without cost or expense to GeoNan, the Owners shall cause all Permit
Conditions to be satisfied. The Owners shall be responsible to cause any and all-requirements of
the City as a condition to the issuance of a permanent certificate of occupancy for the Plant, as it
is configured as of the date of this Amendment, to be satisfied as a Permit Condition.
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5.
Satisfaction of Permit Conditions, The Owners shall undertake to cause the
Permit Conditions to be satisfied and a permanent certificate of occupancy to be issued by the
City on or before July 11, 2008 (the "Completion Date"). In the event that a certificate of
occupancy has not been issued by the City by the close of business on the Completion Date,
GeoNan may elect to either (j) terminate this Agreement and obtain repayment of any "Advance
Rent'* paid, as that term is defined herein, or (ii) to undertake to cure the Permit Conditions. In
the event GeoNan shall undertake to cause the Permit Conditions to be satisfied, GeoNan shall
receive a credit against Rent due under the Lease in an amount equal to one hundred twenty-five
percent (125%) of any and all costs and expenses incurred by GeoNan to cause the Permit
Conditions to be satisfied.
6.
Deferral of Permit Conditions, It is understood that the City may permit the
deferral of the planting of some trees and shrubs to permit planting in the fall. GeoNan agrees to
such deferral provided that the City will issue a certificate of occupancy sufficient to permit
GeoNan to occupy the Plant upon completion of all other Permit Conditions. The Owners shall
complete all deferred items not later than September 30, 2008. In the event such matters are not
complete, GeoNan shall have the right to complete such items and the provisions of Section 5
shall be applicable to any and all costs and expenses incurred by GeoNan to complete such
items.
7.
Advance Rent Payments. At the request of Owners, in June, 2008, GeoNan made
a payment which was applied to the outstanding mortgages which encumber the Leased Property
(the "Advance Rent"). No further payments shall be made until the Permit Conditions are
satisfied and the City has issued a certificate of occupancy to permit GeoNan to occupy the
Plant. Upon such occurrence, GeoNan shall make an additional payment of Advance Rent upon
the same terms and conditions as the June payment notwithstanding the fact that the Lease may
not then be signed.
8.
Amendment to Section 2.2. Section 2.2a through Section 2.2e are hereby deleted
from the Agreement in their entirety and the following are insetted in the place thereof such that
the Rent to be paid under the Lease shall now consist of:
a.
monthly rental in the amount of Thirty Thousand Dollars ($30,000)
which shall be paid in advance commencing as of the effective date of the Lease,
and continuing until the first day of the month which shall be ninety (90) days or
more after the date that GeoNan is issued a building permit by the City for the
construction of GeoNan's proposed improvements to the Leased Property (the
"Renovation Date");
b.
commencing on the first day of the next fall calendar month
following, the monthly rental shall be in the amount of Forty Thousand Dollars
($40,000), which amount shall be paid in advance for the next three (3) months of
the term of the Lease;

2
101Q5S42

c.
commencing on the first day of the third (3rd) month of Rent paid
pursuant to subparagraph (b) above, the monthly rental shall be in the amount of
Fifty Thousand Dollars ($50,000), which amount shall be paid until the
"Adjustment Date," as defined below;
d.
commencing on the "Adjustment Date," which is the first day of
first full calendar month following the "Performance Date," as that term is
defined below, monthly rental shall be in the amount of Sixty Thousand Dollars
($60,000) for the remainder of the term of the Lease; and
e
commencing on the effective date of the Lease, GeoNan shall also
pay a monthly payment of "Percentage Rent" which shall be an amount equal to
the greater of (i) one-half of one percent (0.5%) of the gross revenue actually
received by GeoNan, or the entity operating the Plant, from the sale of juices or
other specialty drinks (but specifically excluding water) bottled at the Plant,
including all private or proprietary juices or drinks, OR (ii) one percent (1.0%) of
the gross revenue actually received by GeoNan, or the entity operating the
bottling of water in the Plant, from the sale of water bottled at the Plant, including
all private or proprietary labeled water, with such payment to be on the tenth
(10 ) day of the first month following the end of the month in which the gross
revenue was received by GeoNan or its affiliated entity.
9.
Rent Due Date. Section 2,2 is hereby amended to provide that, except as
provided in subparagraph (e) above, Rent required to be paid under the Lease shall be due and
payable on the fourth (4th) day of each month.
10.
Purchase Price. Section 2.5b of the Agreement is hereby amended to provide that
the Purchase Price of the Leased Property shall be the sura of (i) Four Million Six Hundred
Twenty Thousand Dollars ($4,620,000) plus (ii) the total of the "Production Payments" made
pursuant to Section 9 of this Amendment.
11.
Production Payments, Section 2.5d is hereby deleted in its entirety and the
following provision is substituted in place thereof:
a.
That portion of the Purchase Price for the Leased Property which
constitutes the "Production Payment" shall be the amount equal to the greater of
(i) one-half of one percent (0.5%) of the gross revenue actually received by
GeoNan, or the entity operating the Plant, from the sale of juices or other
specialty drinks~(but specifically excluding water) bottled at the Plant, including
all private or proprietary juices or drinks, OR (ii) one percent (1.0%) of the gross
revenue actually received by GeoNan, or the entity operating the bottling of water
in the Plant, from the sale of water bottled at the Plant, including all private or
proprietary labeled water. Such amounts shall be paid commencing as of the date
of the Closing and continue through May 31, 2018. The Production Payment
shall be calculated for each month and shall be due and payable on the tenth (10th)
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day of the first month following the end of the month in which the gross revenue
was received by GeoNan or its affiliated entity.

12.
Approval Deadline. Section 4 of the Agreement is hereby amended to provide
that the Approval Deadline shall be July 11,2008,
13.
Governing Law, This Amendment shall be construed in accordance with the laws
of the State of Utah.
14.
Effective Date. The parties hereby specifically agree that upon execution by
both/each of the parties below, this Amendment shall be effective and binding on the parties as
of the Effective Date without regard to the date that this Amendment is actually executed by
each/such party.
15.
Miscellaneous.
This Amendment contains all of the representations,
understandings and agreements of the parties with respect to matters contained herein. In the
event of any legal proceedings related to this Amendment, the prevailing party shall be entitled
to reasonable attorneys' fees and costs by the non-prevailing party. Time is of the essence as to
each of the terms and conditions stated in this Amendment Each of the individuals who have
executed this Amendment represents and warrants that such person is duly authorized to execute
this Amendment; that all corporate, partnership, trust or other action necessary for such party to
execute and perform the terms of this Amendment have been duly taken by such party; and that
no other signature or authorization is necessary foT such party to enter into and perform the terms
of this Amendment. This Amendment may be executed in one or more counterparts, each of
which shall constitute an original and all of which together shall constitute one and the same
Amendment. The delivery of a facsimile signature of this Amendment shall have the same
legally binding effect as the delivery of an original signature.
IN WITNESS whereof, the parties have executed this Amendment to be binding upon
such parties as of the Effective Date.
GeoNan:

GEONANXLC

; Manager
Owners:

Park-Ro-She, Inc.

By:.
Its:
4
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day of the first Month following the end of the month in which the gross revenue
was received by (3eoNan or its affiliated entity.

J2.
/Approval Deadline- Section 4 of the Agreement is hereby amended to provide
that the Approval Deadline shall be My l l t 2008.
13.
Governing Lffff« This Amendment shall be construed in acoordanoe with the laws
of the State of Utah.
14.
Effective J2g& The parties hetehy specifically agree that upon execution by
both/each of the parties below, this Amendment shall be effective and binding on the parties as
of the Effective Date without regard to the date that this Amendment is actually executed by
each/such p?uty.
15.
^scelfeneous.
This Amendment contains all of the representations,
understandings and agreements of the parties with respect to matters contained herein. In the
event of any legal proceedings related to this Amendment, the prevailing party shall be entitled
to reasonable attorneys' fees and costs by the non-prevailing party. Time is of the essence as to
each of the terms and conditions stated in this Amendment* Each of the individuals who have
executed this Amendment represents and warrants that such person is duly authorized to execute
this Amendment; that alt corporate, partnership, trust or other action necessary for such party to
execute and perform the terms of this Amendment have been duly taken by such party; and that
no other signature or authorization is necessary for such party to enter into and perform the terms
of this Amendment. This Amendmeni may be executed In one or more counterparts, each of
which shall constitute afl original and all of which together shall constitute one and the same
Amendment. The delivery of a facsimile signature of this Amendment shall have the same
legally binding effect as the delivery of an original signature,
IN WITNESS whereof, the parties have executed this Amendment to be binding upon
such parties as of the Effective Date,
GeoNam

GBONANXLC

; MaaaESt

Owners;

Park-Ro-She, Inc.

By:,

%^ul^^
1070550

GEO0023

BVP Holdings, Ltd..
a Utah Limited Liability Company

By:
Its:

[\(G^^^

vJk^i

Norm Van Patten

Blaine Van Patten

10705542
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LEASE AGREEMENT
WITH
OPTION TO PURCHASE

THIS LEASE AGREEMENT WITH OPTION TO PURCHASE (this "Lease"), is made
and entered into this
day of September, 2008, by and between PARK-RO-SHE, INC., a
Nevada corporation, BVP HOLDINGS, LIMITED, a Nevada limited liability company, NORM
VAN PATTEN, an individual, and BLAINE VAN PATTEN, an individual (individually or
collectively, "Landlord"), and GEONAN PROPERTIES, LLC, a Utah limited liability company
("Tenant"), in contemplation of the following facts and circumstances:
A,
Landlord is the owner of certain real property located at 965 North Main Street in
Springville, Utah (the "City"), as more particularly described on Exhibit "A" attached hereto and
incorporated herein by reference, and as generally depicted on Exhibit "B" attached hereto and
incorporated herein by reference (the "Land"), which Land has been developed, improved, and
used as a commercial botding facility (the "Bottling Facility5*).
B, ' Pursuant to the terms and conditions of that certain Agreement Regarding ParkRo-She Bottling Plant entered into by Landlord and Tenant dated June 4, 2008 (the "Original
Agreement3'), as amended by that certain First Amendment to Agreement Regarding Park-RoShe Bottling Plant dated June 30, 2008 (the "First Amendment," and together with the Original
Agreement, the Preliminary Agreemenr), Landlord has agreed to lease to Tenant, and Tenant
has agreed to lease from Landlord, the Land, together with the Bottling Facility, any and all
improvements thereon or related thereto, any and all equipment used therewith, and any and all
other rights associated therewith (collectively, as further defined below, the "Leased Property*').
C.
Pursuant to die terms and conditions of the Preliminary Agreement, Landlord has
agreed to grant to Tenant an option to purchase the Leased Property, as further set forth below.
D.
Landlord and Tenant desire to set forth in writing their agreement regarding the
lease of and option to purchase the Leased Property.
NOW THEREFORE, in consideration of the mutual covenants and agreements contained
m this Lease and the due and faithful performance of each and all of the terms, covenants and
conditions herein, the parties hereto agree as follows:
L
Leased Property. Subject to the terms and conditions contained herein, Landlord
hereby demises and leases exclusively to Tenant and Tenant leases from Landlord the Leased
Property, which is more particularly defined as follows:
a.

The Land;

Note: A term appearing initially in quotation marks wlilcfc is not there defined denotes that it is a. defined term, but
that its definition will appear later in the text
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b.
Any and all buildings, wells, and other improvements located upon or
used in connection with the Land or the Bottling Facility, including, by way of example and not
of limitation, the building in which the Bottling Facility is operated and die underground water
well (flic 'Water Weir) used in connection with the Bottling Facility (collectively, the
"Improvements");
c.
Any and all personal property and equipment used in the operation of the
Bottling Facility, including, without limitation, (i) all bottling, labeling, and packing equipment
used in the operation of the Bottling Facility, and (ii) any and all pumps, boilers, chillers, pipes,
valves, housing, pump houses, and other improvements and equipment used in connection with
the ownership, operation, and control of the Improvements, including, without limitation, the
Water Well (collectively, the "Equipment3');
d.
Any and all water rights appurtenant to the Land, including, without
limitation, water rights evidenced by Water Right No. 51-1480, 51-2710, Change Application
No. a26194, and by Water Right No. 51-7708 (collectively, the "Water Rights"); and
e.
Any and all general intangibles used in or associated with the Bottling
Facility, including, without limitation, licenses, permits, trademarks, tradenames, trade secrets,
operating procedures, and other similar or dissimilar intangible rights associated with the
business of Landlord conducted on the Land,
2,
Use of Leased Property. The Leased Property may be used for the maintenance
and operation of a bottling facility, for any ancillary uses related thereto, for any other lawfiil use
or puipose, or for no purpose at all. Tenant agrees to comply with all applicable federal state
and municipal laws, ordinances and regulations with respect to the use and occupancy of the
Leased Property by Tenant.
3,
Escrow Instructions. This Lease shall also constitute instructions to First
American Title Insurance Agency, LLC, Attn: Mary Lou Webster, through its office located at
560 South 300 East, Salt Lake City, Utah 84111, or another escrow agent designated by Tenant
in its reasonable discretion (cfEscrow Agent"). In addition, the parties agree to execute and
deliver to Escrow Agent such other reasonable or customary supplemental escrow instructions or
other instruments as may be reasonably required by Escrow Agent or by the parties in order to
consummate the transactions described herein. No provision of any supplemental escrow
instructions shall amend or supersede any portion of this Lease unless such supplemental
instructions are executed by both Landlord and Tenant. To the extent of any inconsistency
between the provisions of such supplemental escrow instructions and the provisions of this
Lease, unless specifically otherwise stated, the provisions of this Lease shall control. By
opening escrow, Escrow Agent certifies that Escrow Agent is licensed to perform the services
contemplated by this Lease in the manner required by applicable law.
4,
Condition of Leased Property. The following provisions shall govern Tenant's
rights with respect to the condition of theXeased Property.

2
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4.1
Physical Condition of Leased Property. Prior to the execution of this
Lease, Tenant has been provided access to the Leased Property and has been permitted to
conduct such studies, surveys, inquiries and other investigations (collectively, the
"Investigations**) of the Leased Property as Tenant shall have determined to be prudent and
necessary prior to its occupancy or purchase of the Leased Property. Landlord acknowledges
that in the course of such Investigations, Tenant has discovered the presence of certain
swimming pools on the Leased Property that have been filled in with dirt and other fill material
and buried (the "Buried Pools"). Landlord agrees that throughout the Lease Term, Tenant may
continue to conduct such Investigations of the Buried Pools and of any other matter pertaining to
the physical condition of the Leased Property, as Tenant deems necessary or desirable in
connection with its occupancy or purchase of the Leased Property. Landlord further agrees that
in the event that Tenant discovers any preexisting site condition, including, without limitation,
the existence of the Buried Pools, that is required to be remedied as a condition of Tenant's
development of the Leased Property (the "Remediation Work"), Landlord shall reimburse Tenant
for all costs and expenses Tenant incurs in connection with the same (collectively, the
"'Remediation Costs"), within ten (10) days following receipt of invoice therefor. In the event
that Landlord fails to reimburse Tenant for any Remediation Costs within said ten (10) days of
invoice therefor, Tenant shall have the right to offset all such Remediation Costs against the next
Rent due and payable hereunder,
4.2
Status of Title, Landlord represents and warrants that as of the date of this
Lease, Landlord is the owner, in fee simple, of all right, title and interest in and to the Leased
Property, subject to such exceptions to title as are set forth in that certain Commitment for Title
Insurance issued by Firsrf; American Title Insurance Agency, LLC, as agent for First American
Title Insurance Company, as Order No. 023-5049062 with an Effective Date of May 8, 2008 at
7:30 a.m., and that certain Commitment for Water Right Title Insurance issued by First
American Title Insurance Agency, LLC, as agent for First American Title Insurance Company,
as Order No. W5049062 with an Effective Date of May 8, 2008 at 7:30 aim (collectively, the
"Title Commitment*1), Tenant has reviewed the Title Commitment, and, except as otherwise set
forth in this Lease, hereby agrees to accept the Leased Property, whether pursuant to the lease or
purchase of the Leased Property, subject only to (i) those conditions. set forth in the Title
Commitment; (ii) easements for delivery of utility services, obligations to pay costs incurred for
the delivery of required services and such other matters as required by reason of Tenant's
construction upon and use of the Leased Property; (iit) non-delinquent real property taxes or
assessments, which shall be prorated and paid by Tenant at the "Option Closing/' and (iv)
matters of record caused, permitted or suffered to exist by reason of any act or failure to act by
Tenant (collectively, the "Permitted Exceptions"), The Permitted Exceptions shall not include
any piechanics hens or matters related thereto, any existing leases, or any financial
encumbrances, including without limitation the "Existing Loans" described below, other than
non-delinquent real property taxes.
4.2.1 Existing Encumbrances. The Land, or portions thereof, is
encumbered by existing long-term financing, as set forth in the Title Commitment (collectively,
the "Existing Loans11). Landlord represents and warrants that as of the date of the execution of
this Lease, all such Existing Loans shall be paid current Landlord covenants and waixants that it
shall perform any and all obligations required by Landlord to be performed under the Existing
3
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Loans, and that all Rent payable hereunder shall be paid first to amounts then due on the Existing
Loans, as further set forth in Section 9.3 below. Rent in excess of amounts due to keep the
Existing Loans current shall be disbursed to Landlord, and Landlord shall have no duty to prepay
from such Rents amounts which are not yet then due on the Existing Loans. At the Option
Closing, Landlord shall pay in full any and aU amounts due on the Existing Loans, including all
fees, charges, costs, expenses and payments related thereto, unless Tenant, in the exercise of its
sole and absolute discretion, shall elect to formally assume any Existing Loan.
5.
Permit Conditions, Landlord acknowledges that Tenant's full use and occupancy
of the Leased Property is conditioned on the complete satisfaction of the "Permit Conditions," as
defined in the First Amendment Landlord further acknowledges receipt of that certain letter
from Tenant to Landlord dated July 16,2008 (the "Permit Condition Election Letter*'), by which
Tenant notified Landlord of its election to undertake to cure Hie Permit Conditions,*pursuant to
Section 5 of the First Amendment, and agrees that the Permit Conditions shall be satisfied, and
the costs and expenses incurred in connection therewith shall be administered, as set forth in the
Permit Condition Election Letter.
6.
Lease Term. The term of this Lease shall commence upon execution of this Lease
and shall continue for a period of five (5) years (together with the extension rights described
below, the "Lease Term"), Tenant shall have the right to extend the Lease Term for one (1)
period of an additional five (5) years upon delivery of written notice to Landlord at any time
prior to the expiration of the initial five (5) year period of the Lease Term.
6.1
Termination, Neither Landlord nor Tenant shall have the right to
terminate this Lease at any time during the Lease Term, except pursuant to the following: (i)
Tenant's exercise of the Option, (ii) an "Event of Default" as described below, (iii) mutual
written agreement of Landlord and Tenant, or (iv) as otherwise set forth in this Lease, In
addition, Tenant shall have the unilateral right to terminate this Lease in the event that the Pennit
Conditions are not satisfied by September 30,2008. Such right may be exercised anytime after
said date, but prior to complete satisfaction of the Permit Conditions.
62
Holding Over. If Tenant remains in possession of file Leased Property
after the expiration of the Lease Term, such possession shall be on a month-to-raonth tenancy
with "Rent" payable at the same rate as the last month of the Lease Term, and all other
provisions of this Lease shall be applicable.
7.
PossessioiL Landlord shall deliver possession of the Leased Property to Tenant
upon, execution of this Lease. The foregoing notwithstanding, if Landlord has not delivered
possession of the Leased Property to Tenant on or before September 15, 2008, then Tenant shall
have the right to terminate this Lease, and shall be entitled to recover from Landlord actual
damages caused by any such delay.
8.
Tenant's Improvements. Landlord acknowledges and agrees that following
execution of this Lease, Tenant shall have the right to construct, use, and maintain such
improvements to the Leased Property, as Tenant deems necessary or desirable, in its sole
discretion ('Tenant's Improvements3'), Tenant's Improvements shall specifically include,
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without limitation, improvements to house the Water Well and certain Equipment, such as
piunpSj boilers, and chillers.
9,
Rent Tenant covenants to pay to Landlord consideration for the rental of the
Leased Property "Monthly Rent" and "Percentage Rent" (collectively, "Rent"), as follows:
9.1
Monthly Rent Tenant shall pay to Landlord "Monthly Rent," as set forth
in tiiis Section 9.1, All Monthly Rent shall be paid in advance not later than the fourth (4th) day
of each month. In the event that Monthly Rent shall be payable for any partial month, such
Monthly Rent shall be prorated as applicable.
9.1.1 Initial Monthly Rent From the date of execution of this Lease and
continuing until the last day of the month in v/hich the "Initial Operating Period" expires, Tenant
shall pay to Landlord Monthly Rent in the amount of Thirty Thousand Dollars ($30,000). The
"Initial Operating Period" shall be the' ninety (90) day period immediately following
commencement of operations of the Bottling Facility. For purposes of this section,
commencement of operations of the Bottling Facility shall be deemed to have occurred upon the
earlier to occur of the following: (i) the date that Tenant actually commences production of
juices, specialty drinks, or bottled water in the Bottling Facility for sale to tliird parties, or (ii) the
date that is thirty (30) days following Tenant's receipt of all governmental and other approvals
required for Tenant to conduct its intended operations in the Bottling Facility, including, by way
of example 'and not of limitation, the issuance by the City of a permanent certificate of
occupancy for Tenant's Improvements, and the issuance of applicable licenses, permits, and
approvals from the U.S. Food and Drug Administration.
9.1.2 Operating Period Monthly Rent For three (3) consecutive months
of the Lease Term, commencing on the first day of the next full calendar month following the
expiration of the Initial Operating Period, Tenant shall pay to Landlord Monthly Rent in the
. amount of Forty Thousand Dollars ($40,000).
9.1.3 Pre-Adiustment Date Monthly Rent, Commencing on the first day
*of the fourth full calendar month following the expiration of the Ini(M'Operating Period and
continuing until the "Adjustment Date," Tenant shall pay to Landlord Monthly Rent in the
amount of Fifty Thousand Dollars ($50,000). The "Adjustment Date" shall be the first day of the
first full calendar month following the "Performance DateaM and the Performance Date*5 shall be
the first day of the first calendar month following the last to occur of (i) the last day of the tenth
(10 ) calendar month of the Lease Term, or (ii) the last day of any three (3) consecutive calendar
months in which the gross revenue received by Tenant, or any entity actually operating on all or
part of the Leased Property (the "Operating Entity")? shall, in the aggregate, be greater than Four
.Hundred Thousand Dollars ($400,000) for each of said consecutive three (3) months.
9.L4 Post-Adjustment Date Monthly Rent.
Commencing on the
Adjustment Date and for the remainder of the Lease Term, Tenant shall pay to Landlord Monthly
Rent in the amount of Sixty Thousand Dollars ($60,000).

5
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9.2
Percentage Rent From the first day of the next fiill calendar month
following the expiration of the Initial Operating Period and throughout the remainder of the
Lease Term, Tenant shall also pay to Landlord a monthly payment of "Percentage Rent/1 which
shall be the amount equal to the greater of (i) one-half of one percent (0.5%) of the gross revenue
actually received by Tenant or the Operating Entity, from the sale of juices or other specialty
drinks (but specifically excluding water) bottled at the Bottling Facility, including all private or
proprietary juices or drinks, OR (ii) one percent (1.0%) of the gross revenue actually received by
Tenant or the Operating Entity, from the sale of water bottled at the Bottling Facility, including
all private or proprietary labeled water. AJ1 Percentage Rent shall be paid monthly, with such
payment to be made not later than the tenth (10th) day of the first succeeding month following the
end of the month in which the gross revenue used to calculate Percentage Rent was received by
Tenant or the Operating Entity. In the event that Percentage Rent shall be payable for any partial
month* such Percentage Rent shall be prorated as applicable.
93
Application of Rent. All Rent shall be paid to an escrow account agreed
upon by Landlord and Tenant ("Escrow"), with irrevocable instructions that all Rent payments
received in Escrow shall be disbursed monthly as follows:
(a)
First, in payment of all amounts then due and payable on the Existing
Loans, or any portion thereof, and
(b)
Second, to such parties as Landlord shall designate in writing to Escrow
Agent or other party responsible for such collection and disbursement of Rent
Landlord shall be responsible for the tax and any other implications of any instructions given to
Escrow Agent or other party responsible for such collection and disbursement of Rent regarding
the disbursement of proceeds held in escrow to individual Landlords, and shall indemnify and
hold Tenant harmless from any and all costs and expenses incunred by Tenant by reason of such
allocation.
9.4
Advance Rent Payments. Landlord hereby acknowledges that prior to
execution of this Lease, -act the request of Landlord, Tenant has made two (2)'payments to
Landlord totaling Sixty Thousand Dollars ($60,000) (the "Advance Rent Payments"), which
Landlord applied to payments due and owing under the Existing Loans, Landlord hereby
acknowledges receipt of tbe Advance Rent Payments, and agrees that the full amount of the
Advance Rent Payments shall be a credit towards payments of Rent which may become due or
payable under this Lease; provided, however, that such credit may be applied in any given month
only to the extent that the amount of Rent due and owing in such month exceeds the amount due
and owing in such month under the Existing Loans. Tenant shall advise Landlord in writing
each time a credit is applied against Rent then due.
10.
Option to Purchase. Tenant shall have the exclusive option to purchase the
Leased Property (the "Option"), upon the terms and conditions set forth below.
10.1 Grant of Option. Landlord hereby grants to Tenant the Option, subject
only to the Permitted Exceptions. Upon any exercise of the Option by Tenant, Landlord shall
6
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convey the Leased Property to Tenant in substantially the same physical condition as existed on
the Commencement Date, subject, however, to any work done on the Leased Property by Tenant
or which Tenant agrees in writing to accept. Landlord shall convey the Leased Property to
Tenant under this Option by general warranty deed, subject only to the Permitted Exceptions (the
"Option Deed"). In addition, Landlord shall (i) transfer ownership of all personal property
related to the Leased Property by providing Tenant with a bill of sale, and (n) assign all
warranties and guaranties related to the Leased Property by providing to Tenant a written
assignment, both of which documents shall be in a form and of a substance agreeable to Tenant
10.2 Exercise of Option. Tenant may exercise the Option by giving written
notice to Landlord and Escrow Agent of Tenant's election to purchase the Leased Property (the
<c
Notice of Exercise") at any time during the Lease Term.
103 Purchase Price. The purchase price for the Leased Property which Tenant
shall pay Landlord under the Option (the "Option Price") shall be the sura of the following:
(a)
Four Million Six Hundred Twenty Thousand Dollars ($4>620>000), less
any credit for Rent paid through the date of the Option Closing," which is to be paid at the
Option Closing, cither in cash, by wire transfer, or as an offset in an amount equal to the
principal balance of any Existing Loan, which is formally assumed by and shall thereafter be
paid by Tenant: plus
(b)
The total of the "Production Payments*5 for the period beginning at the
Option Closing and continuing through May 31,2018. Hie ''Production Payments" shall be the
amount equal to the greater of (i) one-half of one percent (0,5%) of the gross revenue actually
received by Tenant or the Operating Entity, from the sale of juices or other specialty drinks (but
specifically excluding water) bottled at the Bottling Facility, including all private or proprietary
juices or drinks, OR (ii) one percent (1.0%) of the gross revenue actually received by Tenant or
.the Operating Entity, from the sale of water bottled at the Bottling Facility, including all private
or proprietary labeled water. Production Payments shall be paid monthly, not later than the tenth
day of the first month following the last day of the month in which the gross revenue used to
•calculate the Production Payment Wa8 received by Tenant or the Operating Entity. All
Production Payments shall be an unsecured obligation of Tenant
10.4 Option Escrow. Within five (5) days after Tenant's delivery of the Notice
of Exercise, Escrow Agent shall open an escrow account (the "Option Escrow**) for the
transaction contemplated by the Option. The Option Escrow shall be subject only to approval by
Tenant of a then current preliminary title report on the Leased Property. Any exceptions shown
thereon other than tire Permitted Exceptions, and disapproved by notioe to Landlord, shall be
removed by Landlord at its sole expense at or prior to the "Option Closing," and Landlord shall
indemnify and hold Tenant harmless from and against any and all costs and expenses, including
attorneys' fees and costs, incurred by Tenant by reason of the existence of any matter as'an
exception to or encumbrance upon title to the Leased Property which is not a Permitted
Exception. Unless formally assumed in writing by Tenant at the Option Closing, all Existing
Loans shall automatically (without the need for any notice from Tenant) be deemed disapproved
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by Tenant and shall be removed by Seller as an encumbrance to title at or before the Option
Closing as more fully described in Section 4.2.1 above.
10.5 Option Closing, The "Option Closing" shall occur not later than sixty (60)
days following Tenant's delivery of the Notice of Exercise. Landlord and Tenant shall each pay
one-half (1/2) of any escrow fees. Landlord shall pay for recording the Option Deed, and for a
standard form owner's coverage policy of title insurance from the Title Company in the amount
of Four Million Six Hundred Twenty Thousand Dollars ($4,620,000) as described in Section
10.3(a)* above, plus the total of all Percentage Rent payments that have been made, or will be
made to Landlord, on or before the date of the Option Closing* showing title to the Leased
Property vested in Tenant or its assigns free and clear of all liens> encumbrances, or other title
exceptions, other than the Permitted Exceptions. Except for the Permitted Exceptions, Landlord
shall pay in full and cause to be released of record, any monetary encumbrance on the Leased
Property which was caused, permitted or suffered to exist by reason of any act or failure to act by
Landlord, including, without limitation, the Existing Loans, except as otherwise provided herein.
Any other costs or expenses shall be allocated between the parties in the manner customary in
Utah County, Utah.
10.6 Remediation Escrow. In the event that there shall remain any actual
Remediation Costs for which Landlord has not reimbursed Tenant as of the date of the Option
Closing, Tenant shall have right to offset the amount of such Remediation Costs against the
Option Price. In the event that there shall remain any budgeted Remediation Costs for
Remediation Work that Tenant has not completed as of the date of the Option Closing, Escrow
Agent shall retain in the Option Escrow and not disburse to Landlord at the Option Closing, that
portion of the Option Price equal to the budgeted Remediation Costs (the "Remediation
Escrow")* As Tenant completes the applicable Remediation Work, Tenant shall deliver to
Escrow Agent invoices fin: the applicable Remediation Costs. Escrow Agent shall release to
Tenant the full amount of such Remediation Costs from the Remediation Escrow within ten (10)
days of receipt of invoice therefor. Any portion of the Remediation Escrow remaining following
reimbursement to Tenant of all Remediation Costs shall be disbursed to Landlord. In the event
that the Remediation Escrow is not sufficient to reimburse Tenant for the total amount of actual
Remediation Costs, Landlord agrees to reimburse Tenant the remaining amount of such
Remediation Costs withhr ten (10) days of receipt of invoice therefor. The provisions of this
section shall survive the Option Closing, and shall not merge with the Option Deed,
10.7 Status of Lease. The Lease shall terminate as of the date of the Option
Closing; provided, however, that any and all matters in this Lease which are intended to survive
the Option Closing shall survive the Option Closing and shall not merge with the Option Deed.
10.8 Memorandum of Option. Concnrrentlv with the execution of this Lease,
Tenant and Landlord shall execute and cause to be recorded a memorandum which shall provide
notice on the records of Utah County, State of Utah of the existence of the Option. Such
memorandum shall be in form and content reasonably acceptable to Tenant and Landlord,
11.
Additional Property Purchase Rights. Landlord holds title to (i) the parcel of real
property known as the "house property" located north of the Leased Property, more particularly
8
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described on Exhibit "C* attached hereto and incorporated herein by reference (the "House
Property")* and (ii) the parcel of real property located to the southeast of the Leased Property,
more particularly described on Exhibit "D" attached hereto and incorporated herein by reference
(the "Southeast Parcel"), both as generally depicted on Exhibit "B" (collectively, the "Additional
Property"), and grants to Tenant the following rights with respect to the Additional Property.
11.1 Physical Condition of Additional Property. Tenant shall have the right to
enter upon the Additional Property at reasonable times during the Lease Term to conduct such
studies, surveys, inquiries and other investigations of the Additional Property as Tenant shall
determine to be prudent and necessary prior to its occupancy or purchase of the Additional
Property pursuant to therightsgranted below. Tenant shall indemnify, defend and hoLd Landlord
harmless from all damage, loss or liability, including without limitation reasonable attorneys'
fees and costs of court, mechanics* and materialmen*^ liens or claims, or claims "or assertions
thereof which shall be actually incurred by Landlord by reason of Tenant's exercise of the rights
granted in this Section 11.1, and suck indemnification obligations shall survive any termination
or cancellation of this Lease11.2 Option to Purchase. Landlord hereby grants to Tenant the option to
purchase the House Property and/or the Southeast Parcel for fair market value. Such fair market
value shall be determined as of the date that Tenant elects to purchase the Additional Property or
any parcel thereof, pursuant to procedures set forth in the "Additional Property Purchase
AgreemenVJ,defIned below. Landlord and Tenant specifically agree that the fair market value of
the Additional Property, or applicable parcel thereof, shall be reduced, as necessary, to reflect the
cost to correct any preexisting site conditions existing on the Additional Property that are
required to be remedied as a condition of Tenant's development of the Additional Property.
11.3 Right of First Refusal. Landlord hereby grants to Tenant the right of first
refusal to purchase one or both of the parcels comprising the Additional Property (the "Right of
First Refusal"), which shall be exercised, if at all, as set forth below.
11.3.1 Exercise of Right of First Refiisal. The Right of First Refusal shall
be applicable and may be exercised by Tenant in the event that Landlord receives an offer to
purchase all or part of the Additional Property upon terms and conditions upon which Landlord
is willing to sell such Additional Property (an "Acceptable Offer"). Within ten (10) days of
receipt of any Acceptable Offer, Landlord shall deliver to Tenant written notice of such
Acceptable Offer, together with a complete copy of all documents relating to such Acceptable
Offer (collectively, the ''Notice of Offer*5). For fifteen (15) business days following Tenant's
receipt of the Notice of Offer (the "Election Period"), Tenant shall have the right to review and
evaluate whether or not to elect to purchase the Additional Property, or applicable portion
thereof, under the terms set forth in the Acceptable Offer, Prior to the expiration of the Election
Period, Tenant shall deliver to Landlord written notice of its election of whether or not to
purchase the Additional Property, or applicable portion thereof. If Tenant fails to timely provide
notice to Landlord of its election, Tenant shall be deemed to have waived itsrightto purchase the
Additional Property, or applicable portion thereof. In the event that Tenant elects to purchase the
Additional Property, or applicable portion thereof, on the terms set forth in the Acceptable Offer,

9
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IN WITNESS WHEREOF, the parties hereto have signed this Lease as of the day and
yearfirstabove written.
LANDLORD:

Park-Ro-She, Inc.,
a Nevada corporation
By:
Name:
Its:
BVP Holdings* Ltd,
a Nevada Limited Liability Company
By:
Name:
Its:
Norm Van Patten,
an individual

Norm Van Patten
Blaine Van Patten*
an individual

Blaine Van Patten

TENANT:

GEONAN PROPERTIES, LLC

By;
George A. Hansen
Its: Manager

21
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EXHIBIT A
to
Lease Agreement
With Option to Purchase
[Legal Description of Land]
Real property located in Utah County, Utah, which is more particularly described as follows:
Lot 1, Plat 'A", Park-Ro-She Subdivision, Springville City, Utah County, Utah,
according to the official plat thereof onfilewd of record in the Utah County
Recorder's Office,
Less and excepting therefrom thefollowingdescribed real property:
Beginning at a point which is South 508.51 feet and East 1678,60
feet from the West Quarter Comer of Section 28, Township 7
South, Range 3 East, Salt Lake Base and Meridian; thence South
8905r43u East 138.11 feet; thence South Q°13'13" East 133,33
feet; thence on a 5,00 foot radius curve to the right 8.22 feet,
having a central angle of 94° 13*31" and whose long chord bears
South 46°53I13« West 7.33 feet; thence North 86°00,02" West
133.92 feet; thence North 0°08,17" East 129J3 feet to the point of
beginning.
[Containing 18,559.75 s.£ or 0.43 Acres]
Basis ofbearing: Utah Stat© Plane Coordinate System, Utah Central Zone (HAD
1927)

Exhibit "A"-Page 1 of 1
1084700.1
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EXHIBIT B
to
Lease Agreement
With Option to Purchase
(Depiction of Land and Additional Property)

Exhibit "B" -Page 1 of 1
1O8470CU
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EXHIBIT C
to
Lease Agreement
With Option to Purchase
(Legal Description of House Property)
Real property located in Utah County, State of Utah, and more particularly described as follows:
COMMENCING South 120.44 feet and East 1814.29 feel from the West Quarter
Comer of Section 28, Township 7 South, Range 3 East, Salt Lake Base- and
Meridian; thence North 8S°05'59" W 264.15 feet; thence South OWOl" West
96.77 feet; thence South 86°59'59" East 263.55 feet; thence North OWOl" West
88.00 feet to BEGINNING.
[Contains 0.558 acres more or less]

Exhibit "C"-Page 1 of 1
1084700.1
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EXHIBIT D
.to
Lease Agreement
With Option to Purchase
(Legal Description of Southeast Parcel)
Real property located in Utah County, Utah, which is more particularly described as follows:
Beginning at a point which is South 508J>1 feet and East 1678.60 feet from the
West Quarter Comer of Section 28, Township 7 South, Range 3 East, Salt Lake
Base and Meridian; tlience South 89°5r43n East 138.11 feet; tlience South
0613'13n East 133.33 feet; thence on a 5.00 foot radius curve to the rigfrt 8,22 feet,
having a central angle of P ^ n ^ r and whose long chord bears South 46°53!13n
West 7.33 feet; thence North 86°00'02" West 133.92 feet; thence North O^S'n11
East 129.33 feet to the point of beginning.
[Containing 18,559.75 s.£ or 0.43 Acres)
Basis pf bearing: Utah'State Plane Coordinate System, Utah Central Zone (NAD 1927)

Exhibits-Page lofl
1084700.1
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LEASE AGREEMENT
WITH
OPTION TO PURCHASE
Between
PARK-RO-SHE, INC, BVP HOLDINGS, LIMITED, NORM VAN PATTEN, aad
BLAME VAN PATTEN,
and
GEONAN PROPERTIES, LLC
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LEASE AGREEMENT

THIS LEASE AGREEMENT WITH OPTION TO PURCHASE (hereinafter the
"Lease") is made and entered into as of this
day of
, 2008, by and between
PARIC-RO SHE, INC., a Nevada Corporation, BVP HOLDINGS, LIMITED, a Nevada limited
liability company, NORM VAN PATTEN, an individual, and BLAINE VAN PATTEN, an
individual (individually or collectively, "Landlord"), and GEONAN PROPERTIES, LLC, a Utah
limited liability company ("Tenant").
WITNESSETH:
In consideration of the rents, covenants and agreements hereinafter set forth, Landlord
and Tenant mutually agree as follows:
ARTICLE I: LEASED PROPERTY
LI
Leased Property. Subject to the terms and conditions herein, Landlord hereby
leases and demises to Tenant and Tenant hereby leases from Landlord that certain real property
located in Utah County, State of Utah and commonly known as 965 North Main Street in
Springville, Utah and more particularly described in Exhibit A (hereinafter the "Land"), which
Land has been developed, improved, and used as a commercial bottling facility (the "Facility"),
The Leased Property includes;
(a)

The Land (described in Exhibit A), the House Property;

(b)
Any and all buildings, wells, and other improvements located upon or
used in connection with the Land or the Facility, including, by way of example and not
limitation, the building in which the Facility is operated and the underground water well
(the ccWater Well") used in connection with the facility (hereinafter collectively
"Improvements0);
(c)
Any and all personal property and equipment used in the operation of the
Facility, including, without limitation (i) all bottling, labeling, and packing equipment
used in the operation of the Facility, and (ii) any and all pumps, boilers, chillers., pipes,
valves, housing, pump houses, and other improvements and equipment used in
connection with the ownership, operation, and control of the Improvements, including,
without limitation, the Water Well (collectively, the '"Equipment"),
L "Equipment" as defined above in Article L, paragraph 1.1(c), does not
include Landlord's office eq^pmentriimrittjre^ computers, phones, printers,
desks, chairs* and tables.
(d)
Any and all water rights appurtenant to the Land, including, without
limitation, water rigftts evidenced by Water Right No. 51-1480, 51-2710, Change
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Application No/a26194, and by Water Right No. 51-7708 (collectively, the "Water
Rights); and
(e)
Any and all general intangibles used in or associated with the Facility,
including, licenses, permits, trademarks, tradenames, trade secrets, operating procedures,
and other similar or dissimilar intangible rights associated with the business of Landlord
conducted on the Land.
1,2
Use of Leased Property. The Leased Property shall be used and occupied for the
maintenance and operation of a bottling facility and for any ancillary uses related thereto. The
Leased Property shall not be used for any other purpose without the Landlord's prior written
consent If, in the Landlord's opinion, the Property is not being used in the usual and legitimate
manner in the conduct of such business, the Landlord may give the Tenant written notice
requiring the Tenant to teroainate the improper use within fifteen (15) days thereafter. A failure
to comply with such request shall constitute a breach of tins Lease, which will entitle the
Landlord to immediate possession of the Property hereby leased (in addition to all other remedies
given to the Landlord for the breach of any condition or covenant of this lease.) Tenant further
agrees to comply with all applicable federal state and municipal laws, ordinances and
regulations with respect to the use and occupancy of the Leased Property by Tenant
(a)
Prohibited Uses. Tenant shall not do or permit anything to be done in or
about the Leased Property, nor bring or keep anything therein which will cause a
cancellation of or increase hi premium for, any insurance policy covering the Leased
Property, nor shall Tenant sell or permit to be kept, used or sold in or about the Leased
Property any articles which may be prohibited by a standard form policy of fire insurance
unless Tenant provides additional insurance coverage extending protection to cover all
risks associated with these articles.
Tenant shall not use the Leased Property or permit anything to be done in or about
the Leased Property which will in any way conflict with any law, statute, ordinance or
governmental rule or regulation or requirement of duly constituted public authorities now
in force or which may hereafter be enacted, promulgated, created or issued. Tenant shall,
at Tenant's sole cost and expense, promptly comply with all laws, statutes, ordinances
and governmental rules, regulations or requirements now in force OT which may hereafter
be in force and with the requirements of any governmental entity or official or any board
of fire underwriters or other similar body now or hereafter constituted relating to or
affecting the use or occupancy of the Leased Property, including structural changes that
relate to or affeot the use
13
Condition of Leased Property. TENANT EXPRESSLY ACKNOWLEDGES
THAT (A) TENANT HAS THOROUGHLY EXAMINED THE LEASED PROPERTY AND
TAKES AND ACCEPTS THE LEASED PROPHRTY^bHTS "AS IS" CONDITION ON THE
COMMENCEMENT DATE, (B) LANDLORD AND LANDLORD'S AGENTS AND
EMPLOYEES HAVE MADE NO REPRESENTATIONS OR WARRANTIES AS TO THE
CONDITION OF THE LEASED PROPERTY, THE BUILDING, THE PROPERTY OR THE
CAMPUS, NOR HAS LANDLORD MADE ANY COMMITMENTS TO REMODEL, REPAIR
OR REDECORATE, EXCEPT AS EXPRESSLY SET FORTH HEREIN AND (C)
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LANDLORD EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTY THAT THE LEASED
PROPERTY ARE SUITABLE FOR TENANT'S INTENDED COMMERCIAL PURPOSE.
TENANT EXPRESSLY WAIVES AND RELEASES LANDLORD FROM ANY OF THE
SAME.
L4
Status of Title, Landlord represents and warrants that as of the date oftibisLease,
Landlord is the owner, in fee simple, of all right, title and interest in and to the Leased Property,
subject to such exceptions to title as are set forth in that certain Commitment for Title Insurance
issued by First American Title Insurance Agency, LLC, as agent for First American Title
Insurance Company, as Order No. 023-5049062 with an Effective Date of May 8, 2008 at 7:30
a.m*, and that certain Commitment for Water Right Title Insurance issued by First American
Title Insurance Agency, LLC, as agent for First American Tide Insurance Company, as Order
No. W5049062 wilh an Effective Date of May 8, 2008 at 7:30 a m (collectively, the "Title
Commitment")- Tenant has reviewed the Title Commitment, and, except as otherwise set forth
in this Lease, hereby agrees to accept the Leased Property, whether pursuant to the lease or
purchase of the Leased Property, subject only to (i) those conditions set forth in the Title
Commitment; (ii) easements for delivery of utility services, obligations to pay costs incurred for
delivery of required services and such other matters as required by reason of Tenant's
construction upon and use of the Leased Property; (iii) non-delinquent real property taxes or
assessments, which shall be prorated and paid by Tenant at the "Option Closing," and (iv)
matters of record caused, permitted or sufifered to exist by reason of any act or failure to act by
Tenant (collectively, the "Permitted Exceptions31)1.5
Existing Encumbrances. The Land, or portions thereof, is encumbered by existing
long-term financing, as set forth in the Title Commitment (collectively, the "Existing Loans").
At the Option Closing, Landlord shall pay any and all amounts due on the Existing Loans,
including all fees, charges, costs, expenses and payments related thereto, unless Landlord,
Lender and Tenant elects to have Tenant formally assume any Existing Loan.
ARTICLE II: TERM COlVDytENCEMENT
2.1
Term of Lease. Commencing on execution of this Lease (hereinafter the
"Commencement Date"), the tejtm of this Lease shall be for a period of five (5) years unless
sooner terminated pursuant to the terms, covenants and conditions of this Lease or pursuant to
law. Tenant shall have the right to extend the Lease Term for one (1) period of an additional five
(5) years upon delivery of written notice to Landlord not less than one hundred and twenty (120)
days prior to the expiration of the initial five (5) year period of the Lease Term.
2.2
Termination. Neither Landlord nor Tenant shall have the right to terminate this
Lease at any time during the Lease Term, except pursuant to the following; (1) an ccEveixt of
Default" as described bclovrybT(2) mutual written agreement of Landlord and Tenant
23
Possession. Landlord shall deliver possession of the Leased Property to Tenant
upon execution of this Lease.

3
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ARTICLE HI: SECURITY DEPOSIT
3-1
Deposit. Tenant is required to pay to Landlord One Hundred and Eighty
Thousand Dollars ($180,000) as a "Security Deposit". Landlord hereby acknowledges that prior
to execution of this Lease, at the request of Landlord, Tenant has made two (2) payments to
Landlord totaling Sixty Thousand Dollars ($60,000), which Landlord applied to payments due
and owing under the Existing Loans. Landlord considers this previous payment to be part of the
required $180,000 total security deposit Concuirently with Tenant's execution of tins Lease,
Tenant shall deposit with Landlord the additional sum of One Hundred and Twenty Thousand
Dollars ($120,000), The Security Deposit shall be held by Landlord for the faithful performance
by Tenant of all of the terms, covenants, and conditions of this Lease to be kept and performed
by Tenant during the term of this Lease. If Tenant defaults with respect to any provision of this
Lease, including but not limited to -the provisions relating to the payment of Rent, and any costs,
expenses, and charges payable under the provisions of this Lease, Landlord may, but shall not be
obligated to use, apply or retain all or a part of the Security Deposit for the payment of ai^y
amount which Landlord may spend by reason of Tenant's default or to compensate Landlord for
any other loss or damage which Landlord may suffer by reason of Tenant's default If any
portion of the Security Deposit is so used or applied, Tenant shall* within ten (10) days after
written demand, deposit with Landlord an amount sufficient to restore the Security Deposit to its
original amount; and Tenant's failure to do so shall be a material breach of this Lease. Landlord
shall not be required to keep the Security Deposit separate from Landlord's general funds, and
Tenant shall not be entitled to interest on the Security Deposit If Tenant shall fully and
faithfully perform every provision of this Lease to be performed by Tenant, the Security Deposit
or any balance thereof shall be returned to Tenant or, at Landlord's option, to the last permitted
assignee of Tenant's interest under this Lease within thirty (30) days of the expiration of the term
of this Lease and after Tenant or Tenant's permitted assignee has vacated the Leased Property or
within fifteen (15) days of receipt of Tenant's new mailing address, whichever is later. In the
event of termination of Landlord's interest in diis Lease, Landlord shall transfer the Security
Deposit to Landlord's successor in interest whereupon Tenant agrees to release Landlord from
liability for the return of the Security Deposit or any accounting therefore. If Tenant exercises
the Option to Purchase the Leased Property such Deposit shall be applied towards the purchase
price.
/ARTICLE IV: REOT
4.1
Payment of Monthly Base Rent. As Monthly Base Rent for the Leased Property,
Tenant shall pay to Landlord, in advance on or before the first day of each calendar month during
the term of this Lease, an amount equal to the "Monthly Base Renf as defined in Section 4.2,
4J2
Monthly Base Rent, The "Monthly Base Rent?' payable shall be determined in
accordance yyitli the following:
(a) Initial Monthly Rent From the Commencement Date of this Lease and
continuing until the last day of the third calendar month from the Commencement Date
(the "Initial Operating Period"), Tenant shall pay to Landlord Monthly Rent in the
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amount of Forty Thousand Dollars ($40,000). If this Lease is commenced not on the firstday of the month, that first month's Rent shall be appropriately prorated.
(b) Operating Period Monthly Rent, For three (3) consecutive months,
commencing on the first day of the next full calendar inonth following the expiration of
the Initial Operating Period, Tenant shall pay to Landlord Monthly Rent in the amount of
Fifty Thousand Dollars ($50,000). Commencing on the first day of the of the fourth
calendar month following the expiration of the Initial Operating Period* Tenant shall pay
to Landlord Monthly Rent in the amount of Sixty Thousand Dollars ($60,000).
4.3
Percentage Rent Tenant shall also pay to Landlord a monthly payment of
"Percentage Rent/* which shall be the amount equal to one percent (1.0%) of the gross revenue
actually received by Tenant or the Operating Entity, from the sale of Water, juices, and other
specialty drinks bottled at the Facility, including all private or proprietary juices or drinks. All
Percentage Rent shall be paid monthly, With such payment to be made not later than the tenth
(10th) day of the first succeeding month following the end of the month in which the gross
revenue used to calculate Percentage Rent was received by Tenant or the Operating Entity. In
the event that Percentage Rent shall be payable for any partial month, snch Percentage Rent shall
be prorated as applicable,
(a)
Quarterly Financial Reports to Landlord. On or before the fifteenth (15th)
day of each of the months January, April, July and October, Tenant shall provide to
Landlord every three (3) months a balance sheet and income statement verifying the
amount of gross revenue actually received by Tenant during the preceding consecutive
three month period.
(b)
Landlord's Right to Inspect Financial Records. Landlord may hire an
independent auditor, at Landlord's expense, to inspect and review Tenant's financial
infouiiation, records, balance sheet(s), and or income statements) to inquire whether the
Tenant is properly accounting for and paying the Percentage Rent as defined above.
Tenant shall provide access to Tenant's financial records, statements, tax returns, and
other inforaiation that the independent auditor deems pertinent to determine if Tenant has
properly calculated and paid the Percentage Rent. If it is determined, by the independent
auditor that Tenant has improperly accounted for and/or paid the Percentage Rent, Tenant
is obligated to pay the deficiency amount; the cost of employing the independent auditor,
and, at the Landlord's sole discretion, the Landlord may terminate this Lease.
4.4
Net Lease, It is the express intention of the parties that the Rent to be paid to
Landlord shall be absolutely net of any and all costs and expenses (other than the Existing
Loans) which shall from time to time be incurred in connection with the ownership* operation
and xnatetenanceroflhe Leased Property. Beginning on the Ctommenoeraent-£>ate, Tenant shall
pay directly and shall be solely liable for all expenses incurred with respect to the Leased
Property, which expenses shall include by way of illustration and not of limitation, electricity,
gas, water, and all other utility charges and deposits; wages, salaries, payroll and other direct
expenses of employees engaged in day-to-day management, operation and maintenance of the
Leased Property; real properly taxes and assessments; special government or service district
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assessments; all other municrpal assessments; all other taxes, cliarges or fees for governmental
services such as, but not limited to, fire protection, street, sidewalk and road maintenance; refuse
removal; snow removal; water and sewage charges; insurance premiums; utilities; labor; costs
incurred by Tenant in the management of the Facility or other improvements; security and/or
other guard services procured by Tenant; landscaping maintenance, costs and upkeep of all
parking areas, including driveways and sidewalks. The foregoing notwithstanding, Landlord
shall be solely responsible for the payment of all such costs and expenses incurred prior to the
Commencement Date, except such costs and expenses as may be incurred as a direct result of the
construction of Tenant's Improvements,
4.5
Application of Rent All Rent shall be paid to an escrow account agreed upon by
Landlord and Tenant ("Escrow'*), with irrevocable instructions that all Rent payments received
in Escrow shall be disbursed as follows:
(a)
First, in payment of all amounts then due and payahle on the Existing
Loans, or any portion thereof, and
(b)
Second, to such parties as Landlord shall designate in writing to Escrow
Agent or other party responsible for such collection and disbursement of Rent.
ARTICLE V: OPTION TO PURCHASE LEASED PROPERTY
5.1
Option to Purchase. Tenant shall have the exclusive option to purchase the
Leased Property (the "Option"), upon tlie terms mid conditions set forth below.
5.2
Grant of Option Landlord hereby grants to Tenant the Option, subject only to the
Permitted Exceptions. Upon the exercise of the Option by Tenant, Landlord shall convey tiie
Leased Property to Tenant "as is." Landlord shall convey the Leased Property to Tenant under
this Option by general warranty deed* subject only to the Permitted Exceptions, m& such liens,
encumbrances, and/or title defects created or allowed by Tenant (the "Option Deed"). In
addition, Landlord shall (i) transfer ownership of all personal property related to the Leased
property by providing Tenant with a bill of sale, and (ii) assign all warranties and guaranties
related to the Leased Property by providing to Tenant a written assignment both of which
documents shall be in form and of a substance agreeable to Tenant
5.3
Exercise of Option. So long as Tenant is not in default of any terms or conditions
of this Lease, Tenant may exercise the Option by giving written notice to Landlord and Escrow
Agent of Tenant's election to purchase the Leased Property (the "Notice of Exercise1") at any
time not less than one-hundred and twenty (120) days prior to the expiration or termination of the
initial five (5) year period of the Lease Term*
5.4
Purchase Price. The purchase price for the Leased Property shall be Seven
Million Dollars ($75000,000) as described below:
(a) Four Million Six Hundred and Twenty Thousand Dollars ($4,620,000)
of the purchase price, less any credit for Rent paid through the date of the Closing and
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amount of Security Deposit remaining shall be paid by Tenant to Landlord at the
Closing, either in cash, or as an offset in an amount equal to the principal balance then
outstanding of any existing loan which encumbers the Leased Property which is formally
assumed by and shall thereafter be paid by Tenant; and
(b) The remaining Two Million Three Hundred and Eighty Thousand
Dollars ($2,380,000) balance of the purchase price shall be secured by a Trust Deed
recorded with the Utah County Recorder, encumbering the Land, Improvements, and
Equipment (to the extent the same is affixed to the Land) and a UCC Financing
Statement (Form UCC1) encumbering the Improvements and tire Equipment (to the
extent the same are not affixed to the Land), each of which shall be in not less than a
second position behind not more than $4,620,000. The balance of the purchase price
shall be paid by a monthly payment (the "Production Payment") which shall be an
amount equal to one percent (1.0%) of the gross revenue actually received by Tenant or
the Operating Entity, from the sale of water, juices, and other specialty drinks bottled at
the Facility, including all private or proprietary juices or drinks. All Production
Payments shall be paid monthly, with such payment to be made not later than the tenth
(10th) day of the first succeeding month following the end of the month in which the
gross revenue used to calculate Production Payments was received by Tenant or the
Operating Entity, All Production Payments shall be a secured obligation of Tenant
5.5
Option Escrow. Within five (5) business days after Tenant's delivery of the
Notice of Exercise, Tenant shall notify Escrow Agent (as defined in Section 24.15) to open an
escrow account (the "Option Escrow") for the transaction contemplated by the Option. The
Option Escrow shall be subject only to approval by Tenant of a then current preliminary title
report on the Leased Property. Any exceptions shown thereon, other than the Permitted
Exceptions, and disapproved by notice to Landlord, shall, to the extent reasonably possible, be
removed by Landlord at its sole expense at or prior to the "Option Closing," and Landlord shall
indemnify and hold Tenant harmless from and against any and all costs and expenses, including
attorneys' fees and costs, incurred by Tenant by reason of the existence of any matter as an
exception to or encumbrance upon title to the Leased Property which is not a Permitted
Exception. Unless formally assumed in writing by Tenant at the Option Closing, all Existing
Loans shall automatically (without the need for any notice from Tenant) be deemed disapproved
by Tenant and shall be removed by Landlord as an encumbrance to title at or before the Option
Closing as more fully described in Section 5.5 below.
5.6
Option Closing. The "Option Closing" shall occur not later than one-hundred and
twenty (120) days following Tenant's delivery of the Notice of Exercise. Landlord and Tenant
shall each pay one-half (1/2) of any escrow fees to Landlord and Escrow Agent. Landlord shall
pay for recording the Option Deed, and for a standard form owner's coverage policy of title
insurancelroin the Title Company in the amount of FourMilhonrSWSnndred Twenty Thousand
Dollars ($4*620,000), plus the total of all Percentage Rent payments that have been made, or will
be made to Landlord, on or before the date of the Option Closing, showing title to the Leased
Property vested in Tenant or its assigns free and clear of all liens, encumbrances, or other title
exceptions, other than the Permitted Exceptions, Except for the Permitted Exceptions, Landlord
shall pay in full and cause to be released of record, any monetary encumbrance on the Leased
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Property which was caused, permitted or suffered to exist by reason of any act or failure to act by
Landlord, including, without limitation, the Existing Loans, except as otherwise provided herein.
Any other costs or expenses sliall be allocated between the parties in the manner customary in
Utah County, Utah.
5.7
Status of Lease. The Lease shall terminate as of the date of the Option Closing;
provided, however, that any and all matters in this Lease which are intended to survive the
Option Closing shall sm*vive the Option Closing and shall not merge with the Option Deed.
5.8
Memorandum of Option. Concurrently with the execution of this Lease, Tenant
and Landlord shall execute and cause to be recorded a memorandum which shall provide notice
on the records of Utah County, State of Utah of the existence of the Option. Such memorandum
shall be in form and content reasonably acceptable to Tenant and Landlord.
5.9
Failure to Pay Rent The occurrence of an Event of Default, as described in
Section J 9.1, cancels and voids the Tenant7s Option to Purchase under this Article unless Tenant
properly cures such default as outlined in Article XDL
ARTICLE VI: OPTION TO PURCHASE ADPITONAX PROPERTY
6,1
Option to Purchase Additional Landlord Property. Landlord holds title to (i) the
parcel of real property known as the "House Properly" located north of the Leased Property,
more particularly described in Exhibit B attached hereto and incorporated by reference.
(a)
Physical Condition of Additional Property. Only after obtaining -written
consent from the Landlord, Tenant shall have the right to enter upon the Additional
Property at reasonable times during the Lease Term to conduct such studies, surveys,
inquiries and other investigations of the Additional Property as Tenant shall determine to
be prudent and necessary prior to its occupancy or purchase of the Additional Property
pursuant to the rights granted below. Tenant shall indemnify, defend and hold Landlord
harmless from all damage, loss or liability, including without limitation reasonable
attorneys' fees and costs of court, mechanics'and materialman's liens or claims, or claims
or assertions thereof which sliall be actually incuired by Landlord by reason of Tenant's
exercise of the rights granted in this Section and such indemnification obligations shall
survive any termination or cancellation of this Lease*
(b)
Option to Purchase. Provided that Tenant closes as contemplated by the
Option described in Article V above, Landlord hereby grants to Tenant the option to
purchase the House Property for fair market value; however, the purchase price to the
Tenant shall not be loss 1han the Landlord's original purchase price of the House
Property. Such fair market value shall be detenninedras-ofthe date that Tenant elects to
purchase the Additional Property or any parcel thereof, pursuant to an independent
appraiser mutually agreed upon by Tenant and Landlord.
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Term of Option to Purchase Additional Property, Tenant shall have the option to
purchase the Additional Property for the first five (5) year term of this Lease. Such Option shall
not be available during any subsequent Lease renewals.
ARTICLE V n : EMPLOYMENT AGREEMENT
Tenant shall employ Don Van Patten at his current salary of One Thousand Two Hundred
and Thirty Dollars ($1,023) per week. The term of Don Van Patten's employment shall continue
until Tenant begins production for resale of goods.
/ARTICLE VIII: LATE CHARGES AND INTEREST
If Tenant fails to pay any Monthly Base Rent or Percentage Rent when such Rent is due
and payable in accordance with Article IV of this Lease or if Tenant fails to pay any additional
amounts or charges of any character which are payable under this Lease, Landlord, at Landlord's
election, may assess and collect a late fee charge equal to ten percent (10%) of each payment of
rent not received within five (5) days from the date such rent payment is due. Furthermore, and
in addition to any late charges payable pursuant to the provisions of this Article, to the extent that
any payment of Rent or any other amount payable to Landlord by Tenant pursuant to any
provision of this Lease is more than thirty (30) days past due, Tenant shall pay Landlord interest
at the rate of eighteen percent (18%) per annum on all such past due amounts.
ARTICLE IX: TAXES
Tenant shall payr or cause to be paid, before delinquency, any and all real or personal
property taxes and all municipal or public assessments levied or assessed against the Leased
Property and which become payable during the Lease Term. Tenant may, on behalf of Landlord,
contest the amount of any such real or personal property taxes pursuant to the laws of the State of
Utah. Landlord hereby agrees to provide Tenant copies of the tax valuation statements received
by Landlord within thirty (30) business days of Landlord's receipt thereof.
ARTICLE X: UTILITIES
Tenant shall be solely responsible for, and pay when due, direct to the provider, all
charges for water, gas, heat, light, power, telephone, and other utilities or services used by oi
supplied to Tenant or to the Leased Properly, together with any taxes thereon, during the term of
this Lease.
ARTICLE XI: INSURANCE
Tenant shall, at~aft-tinres during the term of this Leasea and at TenantVown-cost and
expense, provide, maintain, and keep in force or to cause to be maintained or kept in force,
jtolicies of insurance on the Leased Property in such manner as to provide insurance coverage
reasonable and customary for the use of the Leased Property by Tenant Landlord shall be added
to Tenant's insurance policy as an additional insured and shall control the distribution of the
insurance proceeds upon damage or destruction as described in Article XV below.

9
PRS Disclosures

same be true, {i) that this Lease is a true and exact copy of the Lease between the parties hereto,
(ii) that there are no amendments hereof (or stating what amendments there may be), (iii)featthe
same is then in full force and effect, (iv) the Monthly Rent then payable; (v) the Percentage Rent
then payable; (vj) that, to the best of such party'sfaiowledge,there are then no offsets, defenses
or counterclaims with respect to the payment of Rent reserved hereunder or in the performance
of the other terms, covenants and conditions hereof on the part of such party to be performed,
(Vii) that as of such date no default lias been declared hereunder by either patty hereto and that
such party at the time has no knowledge of any facts or circumstances which it might reasonably
believe would give rise to a default by either paity, and (viii) such other matters as to which the
requesting party reasonable makes inquiry. A party's feihire to execute such statement within
the time period set forth herein shall be deemed that the Lease is in full force and effect and that
there are no offsets, defenses or counter claims with respect to such party.
ARTICLE XXV: FORCE MAJEURE
If either party cannot perform any of its obligations, except for Tenanfs obligation to
make payment of any amount due herein, due to events beyond that party's control, the time
provided for performing such obligations shall be extended by a period of time equal to the
duration of such events. Events beyond a party's control include, but are not limited to, acts of
God, war, civil commotion, terrorist actions, labor disputes, strikes, lire, flood or other casualty,
shortages of labor or material, government regulation or restriction and weather conditions.
ARTICLE XXVt; LANDSCAPE
26.1 Cost of Landscaping. Tenant shall pay all costs involved in the planning,
designing, and landscaping of the Leased Property required by the new site plan submitted by
Tenant
26.2 Landscape Maintenance. Landlord shall provide lawn care services for the
Leased Property which shall be limited to mowing and trimming the lawns. Tenant shall pay
Landlord four-hundred dollais ($400) per mow and trim service.
ARTICLE XXVIIr MISCELLANEOUS
27.1 Signs. Tenant, at its own cost, may place and maintain a sign advertising Tenant's
business on the Leased Property so long as the sign complies with the rules and regulations.
27.2 Entire Agieement. This instrument along with any exlnbite and attachments
hereto constitutes the entire agreement between Landlord and Tenant relative to the Leased
Property and this Lease and the exhibits and attachments may be altered, amended or revoked
only by an instrument in writing signed by both ^Landlord ^nd-Tenant All prior or
contemporaneous oral agreements between and among Landlord and Tenant and their agents or
representatives relative to the leasing of the Leased Property are merged in or revoked by this
Lease.
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Exhibit A
To
Lease Agreement
*Wi& Option to Purchase
[Legal Description of Land]
Real property located in Utah Comity, Utal), which is more particularly described as follows:
Lot 1, Plat "A", Paik-Ro~She Subdivision, Springville City, Utah County, Utah,
according to the official plat thereof on file and of record in the Utah County
Recorder's Office.
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Exhibit B
To
Lease Agreement
With Option to Purchase
[Legal Description of Land]
Real property located in Utah County, Utah, which is more particularly descaibed as follows:
COMMENCING South 120.44 feet and Bast 1814.29 feet from Hie West
Quarter Corner of Section 28, Township 7 South, Range 3 East, Salt Lake
Base and Meridian; thence North 85°05'59'> W 264.15 feet; tlience South
0W01" West 96.77 feet; thence South S6°59'59" East 263.55 feet; thence
North OWOl" West 8S.00 feet to BEGINNING.
[Contains .0558 acres more or less]
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FILED IN
4 ' H DISTRICT COURT
STATE OF UTAH '
UTAH COUNTY

David M. Wahlquist (#3349)
Read R. Hellewell (# 1454)
Rod N. Andreason (#8853)
KIRTON & McCONKIE
Attorneys for Defendants
60 East South Temple, #1800
Salt Lake City, Utah 84111
Telephone: (801) 328-3600

Ml *
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IN FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH

GEONAN PROPERTIES, LLC, a Utah
limited liability company,
Plaintiff,

:
:

v.

:

PARK-RO-SHE, INC., a Utah corporation,
BVP HOLDINGS, LIMITED, a Nevada
limited liability company, BLAINE VAN
PATTEN, an individual and NORM VAN
PATTEN, an individual,

:
:
:
:
:

Defendants.

AFFIDAVIT OF
GEORGE A. HANSEN

Civil No. 080403433

Judge Howard

:

STATE OF UTAH

)
:ss.
COUNTY OF SALT LAKE )
I, George A. Hansen, being first sworn upon my oath, depose and say as follows:
1.

I am over 18 years of age, have personal knowledge of the matters set forth

herein, and am otherwise competent to make this Affidavit in this action against Park-Ro-She,
Inc., BVP Holdings, Ltd., Blaine Van Patten, and Norm Van Patten ("Defendants").
2.

I am the managing member of Plaintiff GeoNan Properties, LLC ("GeoNan").
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3.

On or about June 4, 2008, GeoNan and Defendants (the "Parties") signed a certain

Agreement Regarding Park-Ro-She Bottling Plant (the "Agreement"). See Exh. B to
Defendants' Memorandum.
4.

The Agreement governs the lease of certain real property (the "Lease").

5.

At the respective times that the Parlies executed the Agreement and Amended

Agreement, I believed and understood that the real property designated in this action as "Lot 1"
did not include the real property designated in this action as the "Southeast Parcel." Instead, we
understood that the Southeast Parcel was separate from and not part of Lot 1. I have attached
Exh. A which shows where the Southeast Parcel is located.
6.

In addition, at the times that the Parties executed the Agreement and Amended

Agreement, I believed and understood that the property which was subject to the Lease was what
I now understand to be Lot 1 less the Southeast Parcel.
7.

Furthermore, at those times, I also believed and understood that neither I nor any

of the other Parties intended to make the Southeast Parcel part of the leased property under the
Agreement or Amended Agreement. Instead, I understood that the Parties intended that the
Lease cover what we thought was Lot 1, i.e., all of Lot 1 except for the Southeast Parcel.
8.

Shortly after the Parties executed the Agreement, Defendant Blaine Van Patten

contacted me and requested that GeoNan loan him $30,000 so that Defendants could make the
mortgage payment owing on the premises to be leased to GeoNan.
9.

GeoNan loaned Mr. Van Patten the $30,000. Concurrent with the loan, Mr. Van

Patten executed a Promissory Note dated June

2008 (the "June Note"). A copy of the June

Note is attached hereto as Exh. B. and by this reference is incorporated herein.
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10.

The June Note provides that in the event that a lease is executed, the $30,000 will

be treated as advanced rent under the lease. Id..
11.

The June Note further provides that in the event a lease is not signed before June

30, 2008, the June Note would become immediately due and payable. Id,
12.

On or about June 30, 2008 the Parties signed a certain First Amendment to

Agreement to the Agreement Regarding Park-Ro-She Bottling Plant (the ''Amended
Agreement").
13.

In August of 2008, Blaine Van Patten again contacted me and requested that

GeoNan make the second advance rent payment required under the Amended Agreement in
August so that Defendants could make mortgage payments on the property to be leased to
GeoNan. Mr. Van Patten promised to sign a promissory note identical to the June Note (except
for the date) if GeoNan would make that payment. Although the Amended Agreement did not
require that that payment be made until after the Certificate of Occupancy was issued by
Springville City, I agreed that GeoNan would make the additional loan early.
14.

GeoNan made the additional loan by wiring the funds to Mr. Van Patten's

account. Concurrently, I sent an email to Mr. Van Patten attaching a promissory note identical to
the June Note (except for the date), advising him that I had wired the money to his account and
requesting that he sign and return the note. However, Mr. Van Patten failed to sign and return it
to me. Nevertheless, he kept the money I wired to his account.
15.

On or about August 12, 2008,1 delivered to Blaine Van Patten via Fed-Ex and

email a Lease Agreement With Option to Purchase ("GeoNan Lease"). The GeoNan Lease
reflected the Parties' intent in the Agreement and Amended Agreement by excluding the
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Southeast Parcel from the description of the leased property. It contained all other terms of the
lease agreed to by the Parties in the Agreement and Amended Agreement.
16.

Defendants failed and refused to sign the GeoNan Lease.

17.

On September 23, 2008, Defendants presented me with their proposed lease. It

contained many terms which were contrary to those intended by the Parties or set forth in the
Amended Agreement. For example, Defendants' proposed lease (a) increased the property
subject to the lease to include the Southwest Parcel; (b) increased the Initial Operating Period
Rent from $30,000 per month to $40,000 per month, the rent for the following three months from
$40,000 per month to $50,000 per month, and the rent up until the Adjustment Date from
$50,000 per month to $60,000 per month; (c) failed to give GeoNan credit against rent for the
$60,000 paid in advance rent; (d) required a $180,000 security deposit where the Amended
Agreement did not require any deposit; (e) required payment of $400 to Defendants each time
Defendants mowed the loan; and (e) included other monetary and non-monetary deviations from
the Amended Agreement.
18.

Defendants have failed to execute a lease that reflects the terms set forth in the

Amended Agreement.
19.

Mr. Van Patten has failed to pay the June Note even though it has been due in full

for over one year.
20.

Defendants have failed to repay GeoNan the $30,000 loaned to them in August of

2008 even though repayment has been due for nearly one year.
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21.

Despite the fact that Defendants have kept the $60,000 paid in advance rent by

GeoNan, they have failed to provide GeoNan with possession of the leased property or to enter
into a lease agreement.
22.

GeoNan has incurred costs in excess of $495,465.86 in reliance upon Defendants'

agreements set forth in the Amended Agreement. Those expenses include expenses to improve
and maintain Defendants' property, as authorized under the Agreement and Amended
Agreement. An itemized list of these expenses is attached hereto as Exhibit "B," and by this
reference is incorporated herein. They include the following:
a. $405 paid to the Utah State Department of Commerce to obtain a contractor's
license for Kevin Bowers so he could build out the production area, offices
and laboratories located at the plant. That was the sole purpose for Mr.
Bowers obtaining a contractor's license.
b. $2,378 paid to Great American Insurance Company to obtain liability
insurance required by the State of Utah in order for Mr. Bowers to obtain his
license.
c. $25,940 paid to Allied Steel Buildings as a deposit for the boiler/chiller
outbuilding necessary for operation of the Plant. Allied Steel Buildings has
refused the refund the money.
d. $2,517.63 paid to Jensen Reproduction Company for plans relating to the
build out of the production area, offices and laboratories. These plans are of
no current value to GeoNan as they are specific to Defendants' property.
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e. $60,200 paid to Dave Robinson Architects to design to the build out of the
production area, offices and laboratories. These plans are of no current value
to GeoNan as they are specific to Defendants' property.
f.

$1,187.50 paid to Jim Riley Engineering for research with the State of Utah
Department of Natural Resources to determine what water rights ran with
Defendants' property.

g. $270.00 paid to Granite Environmental to evaluate the quality of Defendants'
well water and to write a report regarding the same.
h. $337.50 paid to Anytime Plumbing for camera work required by Springville
City in order to locate the direction of sewer pipes so that Defendants'
property could discharge into the City's water lines,
i. $159.00 paid to Champion Heating and Air Conditioning for inspection of
HVAC roof units on the building located at the Plant,
j.

$2,050.00 paid to Spring Creek Consulting for engineering drawings of the
detention ponds required by the City in order for Defendants to obtain a
certificate of occupancy,

k. $1,010.00 paid to Springville City to obtain conditional use approval and plan
check for the plans prepared by Dave Robinson Architects.
1. $6,590.00 paid to MK Excavating for relocation of water drain pipes around
the detention ponds and clean out of the drainage ditch as required by the
City,
m. $212.91 paid to Carpenter Seed, Inc. for weed control on the property.
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n. $58,200 paid to Kevin Bowers as an independent contractor. Mr. Bowers was
engaged at the rate of $1,500 per week for the sole purpose of overseeing the
build out of the property. He distributed plans to subcontractors, coordinated
with the architects and engaged the other consultants referenced herein to
perform services. He also spent time in recent months looking for an
alternative facility in order for GeoNan to mitigate its damages.
o. $6,338.60 paid to Kevin Bowers for mileage reimbursement for daily trips to
and from the Defendants' property to perform services relating to the
anticipated lease.
p. $3,500 paid to the Cook Group for appraisal of the property to facilitate
financing. I would not have obtained this appraisal had I not planned on
leasing and potentially purchasing the property.
q. $21,580 paid to Don Van Patten for maintenance of the Plant's sophisticated
equipment while the lease was being finalized. It was anticipated when we
negotiated the Agreement and Amended Agreement that they would become
employees of GeoNan once the lease was finalized.
r. $1,890.00 paid to Darren Van Patten to maintain the lawn at the facility. It
was anticipated at the time we negotiated the Agreement and Amended
Agreement that the lease would be signed shortly and that GeoNan would
employ Darren Van Patten for maintenance.
s. $635.00 paid to Time Instrument for an employee time clock installed on the
premises to be leased.
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t.

$9,917.13 paid to CRS Data Solutions for the lot and sell by date printer on
the bottles. This equipment was custom made for Defendants' Plant and is of
no use to GeoNan.

u. $ 197,200 paid to Karlville/IFC Credit for a shrink sleeve tunnel and applicator
necessary to operate the Plant. It was custom designed for Defendants'
property. GeoNan has attempted to resell it but has been unable to do so.
v. $32,706.03 paid to Darin Hansen and Brice Pettibone to research and design
equipment layout and procurement research for the new facility.
True and correct copies of documents evidencing these expenses are attached hereto as Exh. C.
23.

The expenses set forth above were incurred solely in reliance upon obtaining the

promised lease. The parties anticipated in June of 2008 that the lease would be signed
immediately. Defendants knew that many of these expenses were being incurred in reliance
upon their promise to sign a lease. GeoNan would not have incurred these expenses had
Defendants not promised to sign a lease. Because of their failure to sign a lease, GeoNan has
derived little if any benefit from the expenses it has incurred.
24.

In addition to out-of-pocket expenses, GeoNan has lost profits in excess of

$150,000 per month beginning December 2008. These losses result from loss of use of the
leased premises. GeoNan had purchase orders it could not satisfy because it did not have the
increased capacity it intended to have. NBTY alone was ready to order 1,500,000 bottles per
month from GeoNan. This order alone would have yielded$86,250 net profit per month
25.

Furthermore, GeoNan has incurred costs and attorneys fees to prosecute this

action.
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26.

Because Defendants have refused to enter into a lease and allow GeoNan to

occupy the premises, in an effort to mitigate ongoing lost profits, GeoNan has now made other
arrangements to accommodate its need for expanded production facilities.
Dated this ^ 2 day of July, 2009.

^-^EORGE A.

H/(NS£N

J
SUBSCRIBED AND SWORN before me this _ ^ J d a y of July, 2009.

r

" " ^ S - "" ""Notary Public "1
! / $ * « ^ V CONNIE N. BARNEY I

Notary nib lie
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PROMISSORY NOTE

U.S. $30,000.00

June

, 2008

FOR VALUE RECEIVED, the undersigned, BLAINE VAN PATTEN ("Maker"),
promises to pay GEONAN PROPERTIES, LLC, a Utah limited liability company ("Holder"),
2323 West Directors Row, Suite 200, Salt Lake City, Utah or such other place as Holder may
designate in writing, in lawful money of the United States of America, the original principal sum
of Thirty Thousand Dollars ($30,000.00), together with interest which shall accrue on the unpaid
principal balance and other amounts which may become due in accordance with the following
provisions of this Promissory Note (the "Note"):
1.
Interest Rate. No interest shall accrue on the unpaid balance of this Note if this
Note is deemed paid in full pursuant to Paragraph 3 hereof on or before June 30, 2008. In all
other events, interest shall accrue on the unpaid principal balance at the rate of twelve percent
(12%) per annum (the "Interest Rate") from the date hereof until paid in full. For purposes of
calculating interest for any part month (a) the applicable Interest Rate shall be multiplied by the
outstanding principal balance then existing during the period for which the calculation is being
made, then (b) the product determined in clause (a) above shall be divided by three hundred and
sixty five (365), then (c) the result obtained in clause (b) above shall be multiplied by the actual
number of days in the period for which the calculation is being made.
2-

Security. This Note is unsecured.

3.
Application to Rent. Holder and entities owned or controlled by Maker (herein
"Landlord") intend to execute a Lease with Option to Purchase related to certain real property
located at 965 North Main, Springville, Utah (the "Lease"). The Lease will require the payment
of certain "Rent" from Holder to Landlord. Upon execution of the Lease, the principal balance
of this Note shall be applied against Rent due under the Lease and, upon execution of the Lease,
and the application of the balance hereof to Rent due under the Lease, this Note shall be deemed
paid in full.
4.
Maturity Date. In the event that that the Lease shall not be executed prior to
midnight, Utah time, on June 30, 2008, then without further notice or demand to Maker, the
unpaid principal balance of this Note, plus all accrued but unpaid interest, shall be due and
payable in full, without demand or notice of any kind, on the earlier to occur (the "Maturity
Date") of (a) July 15, 2008, or (b) the acceleration of the Maturity Date by Holder as permitted
upon the occurrence within Event of Default as defined in Paragraph 8 hereof.
5.
Prepayment. Maker shall have the right to prepay the indebtedness, in full or in
part and without penalty or payment of any fee or premium, at any time prior to the Maturity
Date.
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6.
Place of Payment. Unless until otherwise revised in writing, all Payments
required to be made under this Note shall be made payable to Holder at 2323 West Directors
Row, Suite 200, Salt Lake City, Utah.
7.
Default. It shall be an "Event of Default" should Maker shall fail to pay on or
before the Maturity Date provided herein (whether due on the date provided herein or by
acceleration or otherwise), all amounts due and payable under this Note, it being expressly
understood that Holder shall not be required to give any notice of such nonpayment nor shall
there be any time period in which to cure any such failure.
8.
Acceleration Upon Default. Upon the occurrence of any Event of Default under
this Note, then the entire principal balance and accrued interest, irrespective of the Maturity Date
specified herein, shall become immediately due and payable at the option of Holder.
9.
Cumulative Remedies. The rights or remedies of the Holder as provided in this
Note shall be cumulative and concurrent, and may be pursued singly, successively, or together
against Maker, any guarantor hereof or otherwise at the sole discretion of the Holder. The failure
to exercise any such right or remedy shall in no event be construed as a waiver or release of said
rights or remedies or a waiver of the right to exercise them at any later time.
10.
Waivers and Consents. The Maker and all endorsers, guarantors, sureties,
accommodation parties hereof and all other persons liable or to become liable for all or any part
of this indebtedness, jointly and severally waive diligence, presentment, protest and demand, and
also notice of protest, of demand, of nonpayment, of dishonor and of maturity and also recourse
to suretyship defenses generally; and they also jointly and severally hereby consent to any and all
renewals, extensions or modifications of the terms hereof, including time for payment, and
further agree that any such renewal, extension or modification of the terms hereof or the release
or substitution of any security for the indebtedness evidenced hereby or any other indulgences
shall not affect the liability of said parties for the indebtedness evidenced by this Note.
11.
Payment of Costs and Liability. The Maker, endorsers, guarantors, sureties,
accommodation parties hereof and all other persons liable or to become liable on this Note, agree
jointly and severally, to pay all costs of collection, including reasonable attorneys' fees and all
costs of suit and appeal (the "Costs"), in the event that (a) there shall occur an Event of Default
under this Note; (b) the Holder is made party to any litigation merely because of the existence of
this Note; or (c) it becomes necessary by reason of the acts or omissions of Maker for the Holder
to seek the advice of counsel with respect to this Note. Costs shall be paid whether suit be
brought or not, and whether they are incurred through courts of original jurisdiction, or through a
bankruptcy court or through other legal proceedings.
12.
Amendments. This Note may not be amended, modified or changed, nor shall
any waiver of any provision hereof be effective, except only by an instrument in writing and
signed by the party against whom enforcement of any waiver, amendment, change, modification
or discharge is sought.
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13,
Joint and Several Liability, The liability of each and every party who has signed
this Not© and all other parties who are or who may become liable under this Note shall be joint
and several
14,
Severability. If any term or condition of this Note shall be held to be invalid or
unenforceable, the rest of the Note shall be enforced without the Invalid or the unenforceable
provision,
15.
References Whenever used herein, the words l<Make^ and bolder" shall be
deemed to include their respective heirs, devisees, personal representatives, successors and
assigns.
16.
Limitation of Interest It is the intent of Maker and Holder in the execution of this
Note to contract fo strict compliance with the usury laws governing this Note. In furtherance
thereof; Holder and Maker stipulate and agree that none of the tenns and provisions contained in
this Note shall ever be construed to create a contract for the use, forbearance or detention of
money requiring payment of interest at a rate in excess of the maximum interest rate permitted to
be charged ty w h Jaws, Maker or any guarantor, endorser or other party now or hereafter
becoming liable for the payment of this Note shall never be required to pay interest on this Note
at a rate ixx excess of the maximum interest that may be lawfttlly charged uadar applicable law,
and the provisions of this section shall control over all other provisions of this Note and any
other instrument executed in connection herewith which may be in apparent conflict herewith.
In the event any holder of this Note shall collect monies which are deemed to constitute interest
which would otherwise Increase the effective interest rate on this Note to a rate in excess of that
pennitted to be charged, all such auma deemed to constitute interest in excess of the maximum
permissible rate shall be immediately returned to the maker upon such determination.
17.
Governing Law. Notwithstanding the place of execution of thte Note, the parties
expressly agree that this Note shall be governed in accordance with the laws of the State of Utah,
18,
Execution and Delivery. Maker does hereby expressly agree that (he execution of
this Note and the delivery of a facsimile or electronic copy of the signed Note shall constitute a
binding agreeme&t of Maker and' that Holder oan use such facsimile or electronic copy of the
Note received by Holder in a court of law to enforce Maker's obligations hereunder, Maker
agrees to bo so bound knowing that Holder intends to rely upon the provisions of this paragraph
in disbursing the proceeds of the loan evidenced by this Note prior to Holder's receipt of the
original Note as signed by Maksr, the disbursement of such proceeds being for benefit Maker or
parties affiliated with Maker.
MAKER:

Blaine Van Patten, individually and personally
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David M. Wahlquist (#3349)
Read R. Hellewell (# 1454)
Rod N.Andreason (#8853)
KIRTON & McCONKIE
Attorneys for Defendants
60 East South Temple, #1800
Salt Lake City, Utah 84111
Telephone: (801) 328-3600

IN FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH

GEONAN PROPERTIES, LLC, a Utah
limited liability company,
Plaintiff,

:
:
SECOND AFFIDAVIT OF
GEORGE A. HANSEN

v.

:
:
:

PARK-RO-SHE, INC., a Utah corporation,
BVP HOLDINGS, LIMITED, a Nevada
limited liability company, BLAINE VAN
PATTEN, an individual and NORM VAN
PATTEN, an individual,

:
:
:
:
:

Civil No. 080403433

Defendants.

Judge Howard

:

STATE OF UTAH

)
:ss.
COUNTY OF SALT LAKE )
I, George A. Hansen, being first sworn upon my oath, depose and say as follows:
1.

I am over 18 years of age, have personal knowledge of the matters set forth

herein, and am otherwise competent to make this Affidavit in this action against Park-Ro-She,
Inc., BVP Holdings, Ltd., Blaine Van Patten, and Norm Van Patten ("Defendants").
2.

I am the managing member of Plaintiff GeoNan Properties, LLC ("GeoNan").

0437

3.

On or about June 24, 2008, prior to presenting Defendants with a lease, a meeting

was held between myself, Darin Hansen, Kevin Bowers, Blaine Van Patten, Norm Van Patten,
and Don Van Patten. This meeting took place in offices located on the property that was the
subject of the Amended Agreement.
4.

The purpose of this meeting was to discuss the terms and conditions of the lease

the parties were obligated by the Amended Agreement to enter into following the issuance of a
certificate of occupancy.
5.

At this meeting I explained to the Van Pattens that although the Amended

Agreement required GeoNan to begin paying the Percentage Rent upon the effective date of the
lease, as a practical matter GeoNan would need some start up time before it would actually begin
generating any revenue. Blaine Van Patten agreed to delay the Percentage Rent until after a 90day Initial Operating Period, as described in the lease GeoNan presented to Defendants. As a
practical matter, this was no change at all, as it would take GeoNan at least this long to begin
generating any revenue.
6.

Prior to submitting the GeoNan lease to Defendants, Kevin Bowers, on behalf of

GeoNan, spent a significant amount of time investigating the property. During the course of
these investigations he located a buried swimming pool on the site.
7.

I approached Norm Van Patten about the swimming pool and he agreed that, if it

became necessary for GeoNan to remove the swimming pool in order to conduct its operations
on the property, Defendants would reimburse GeoNan for the cost of doing so.
8.

This agreement is accurately reflected in the lease submitted to Defendants by

GeoNan.
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9.

The lease submitted to Defendants by GeoNan did not contain a specific provision

requiring GeoNan to employ Don Van Patten. Nevertheless, GeoNan intended to employ Don
Van Patten, and Defendants understood this. In fact, Don Van Patten had already been employed
by GeoNan throughout the summer and had been paid $21,580 for maintenance work on the
plant's sophisticated filtration equipment while the lease was being finalized. As I stated in my
previous affidavit, it was understood when we negotiated the Agreement and Amended
Agreement that Don Van Patten would remain employed by GeoNan once the lease was
finalized.
10.

The lease submitted to Defendants by GeoNan was consistent in every respect

with the agreements reached by the parties. Other than some boiler plate terms, nothing was
included in the GeoNan lease that had not been discussed and agreed to by the parties.
11.

GeoNan has incurred costs in excess of $474,725.86! in reliance upon

Defendants' agreements. Those expenses include expenses to improve and maintain Defendants'
property, as authorized under the Agreement and Amended Agreement. An itemized list of these
expenses is attached hereto as Exhibit "B" to my first affidavit.
12.

GeoNan is affiliated with a company called Advantage Marketing, Inc.

Neutraceutical Solutions LLC is a wholly owned subsidiary of Advantage Marketing. Many of
these costs were incurred on behalf of GeoNan by Advantage Marketing or Neutraceutical
Solutions.

1

In the first Affidavit of George Hansen, it was stated that GeoNan had purchased steel outbuilding that
cost $25,940. This entire amount was not paid. Instead, GeoNan paid a $5,200 deposit, which Allied Steel has
refused to refund. Accordingly, the damages claim is reduced here by $20,740.
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13.

However, GeoNan is ultimately responsible for these costs, as is reflected on the

internal accounting of these related companies.
14.

Defendants were aware of GeoNan's efforts to ready the lease property for its

operations and were aware of the costs being incurred by GeoNan. Defendants provided
GeoNan with a key to give full and free access to the property.
15.

Defendants were obviously aware of the payments being made to Don and Darren

Van Patten for their work on the property.
16.

Defendants knew that Kevin Bowers was employed to be the contractor on the

build out that was necessary on the production area inside the building and that he had started
doing work on the property and obtaining the necessary licenses and approvals and insurance.
The costs incurred by Kevin Bowers were both reasonable and necessary, and were the type of
costs one would expect to incur for this type of work.
17.

Defendants were aware that GeoNan had hired Dave Pvobinson Architects to

prepare architectural drawings for the production area, offices, and laboratories. After the
drawings were completed, Kevin Bowers showed them to Blaine, Norm, and Don Van Patten
and they discussed these plans in detail.
18.

A discussion was also had with Norm Van Patten about the necessity of

purchasing a steel boiler/chiller outbuilding.
19.

Defendants were aware that GeoNan had begun purchasing custom-designed

equipment for the plant, including, for example, a sell-by-date and lot-number printer and a
shrink sleeve applicator and steam tunnel. Norm Van Patten had specific discussions about these
items with myself, Kevin Bowers, and others.
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20.

Specific discussions were had at the plant with Norm and Don Van Patten about

what equipment was needed and where it would be installed and that GeoNan would need to
purchase this equipment to be ready to begin production.
21.

It takes somewhere between 4 to 6 months for some of the necessary equipment to

be manufactured and delivered. The shrink sleeve applicator and steam tunnel, for example, was
made in Taiwan and delivered and took roughly 4 to 5 months.
22.

The parties knew and understood that GeoNan intended to begin operations as

soon as all the necessary approvals were in place. Defendants knew and understood that the
costs being incurred were necessary for GeoNan to begin production on the schedule agreed to
by the parties.
Dated this ^7 day of August, 2009.

GEORGE A. HANSEN

SUBSCRIBED AND SWORN before me this *1

day of August, 2009.

^jm^rv^ "7? , £**<5
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Notary Public
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David M. Wahlquist (#3349)
Read R. Hellewell (#1454)
Rod N. Andreason (#8853)
KIRTON & McCONKIE
Attorneys for Defendants
60 East South Temple, #1800
Salt Lake City, Utah 84111
Telephone: (801) 328-3600
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IN FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH

GEONAN PROPERTIES, LLC, a Utah
limited liability company,
Plaintiff,

AFFIDAVIT OF
READ R. HELLEWELL

v.
PARK-RO-SHE, INC., a Utah corporation,
BVP HOLDINGS, LIMITED, a Nevada
limited liability company, BLAINE VAN
PATTEN, an individual and NORM VAN
PATTEN, an individual,

Civil No. 080403433

Judge Howard

Defendants.

STATE OF UTAH

)
:ss.
COUNTY OF SALT LAKE )
I, Read R. Hellewell, being first sworn upon my oath, depose and say as follows:
1.

I am over 18 years of age, have personal knowledge of the matters set forth

herein, and am otherwise competent to make this Affidavit.
2.

I am an attorney representing Plaintiff Geonan Properties, LLC ("GeoNan") in

this action against Park-Ro-She, Inc., BVP Holdings, Ltd., Blaine Van Patten, and Norm Van

1

Patten ("Defendants"). Prior to this action, I also represented GeoNan in drafting lease and other
agreements at issue herein.
3.

In so doing, I drafted a certain Agreement Regarding Park-Ro-She Bottling Plant

signed by GeoNan and Defendants (the "Parties") on or about June 4, 2008 (the "Agreement").
See Exh. B to Defendants' Memorandum.
4.

In addition, I drafted a First Written Amendment to Agreement to the Agreement

Regarding Park-Ro-She Bottling Plant, signed by the Parties on or about June 30, 2008 (the
"Amended Agreement").
5.

The Agreement and Amended Agreement govern leasing of and option to

purchase certain real property.
6.

At the respective times that the Parties executed the Agreement and Amended

Agreement, I believed and understood that the real property designated in this action as "Lot 1"
did not include the real property designated in this action as the "Southeast Parcel." Instead, we
understood that the Southeast Parcel was separate from and not part of Lot 1.
7.

In addition, at the times that the Parties executed the Agreement and Amended

Agreement, I believed and understood that the property which was subject to the Lease was Lot
1 less the Southeast Parcel.
8.

Furthermore, at those times, I also believed and understood that neither I nor the

Parties intended to make the Southeast Parcel part of the leased property under the Agreement or
Amended Agreement. Instead, I understood that the Parties intended that the Lease cover what
they thought was Lot 1, i.e., all of Lot 1 except for the Southeast Parcel.
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9.

During the summer of 2008, Thomas Seiler, Defendants' Counsel, advised me

that the Parties had made a mistake in the way they described the property which was the subject
of the Lease. Mr. Seiler explained that the property described as Lot 1 included the Southeast
Parcel and that the Defendant did not intend the Southeast Parcel to be part of the leased land.
10.

On or about August 12, 2008, Mr. George Hansen, on behalf of GeoNan,

delivered to Mr. Blaine Van Patten a Lease Agreement With Option to Purchase ("GeoNan
Lease"). The GeoNan Lease reflected the Parties' intent by excluding the Southeast Parcel from
the description of the leased property. The GeoNan Lease contained all other terms agreed to by
the Parties in the Amended Agreement.
11.

On September 23, 2008, Defendants presented Mr. Hansen with their own

proposed lease. Defendants' proposed lease contained many terms which were contrary to those
intended by the parties or set forth in the Amended Agreement. For example, Defendants'
proposed lease (a) increased the property subject to the lease to include the Southeast Parcel;
(b) increased the Initial Operating Period Rent from $30,000 per month to $40,000 per month,
the rent for the following three months from $40,000 per month to $50,000 per month, and the
rent up until the Adjustment Date from $50,000 per month to $60,000 per month; (c) failed to
give GeoNan credit against rent for the $60,000 paid in advance rent; (d) Required payment of a
security deposit in the amount of $ 18,000; (e) required payment of $400 per month each time
landlord mowed the lawn; and (f) included other monetary and non-monetary deviations from
the Amended Agreement.
12.

Subdivision of Lot 1 was the responsibility of Defendants which would come into

play only if GeoNan exercised the option to purchase the leased premises and chose not to
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exercise its option to purchase the Southeast Parcel. Such did not affect Defendants' right to
lease the remainder of Lot 1.
Dated this 3$

day of July, 2009.

READ R. HELLEWELL

SUBSCRIBED AND SWORN before me this 3 *
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